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COMMENTS OF THE NATIONAL RAILWAY LABOR CONFERENCE

The National Railway Labor Conference (“NRLC”) submits these comments in response
to the Board’s Advance Notice of Proposed Rulemaking (“ANPR”) served March 31, 2000, The
NRLC is an unincorporated association of 54 member railroads, including all of the nation’s
Class I railroads. The NRLC submits these comments on behalf of its member railroads and the
National Carriers’ Conference Committee (“NCCC”), which represents railroads in national
multi-employer collective bargaining.

INTRODUCTION

As the Board is well aware, for over six decades the effects of rail consolidations on
employees have been the subject of a fundamental trade-off: railroads may obtain modifications
of collective bargaining agreements (“CBAs”) necessary to implement consolidations that serve
the public interest, and employees adversely affected by such consolidations receive generous
protective allowances and other benefits. In recent years, the rail unions have objected to the
modification of CBAs on repeated occasions in numerous forums, and have renewed those
objections in comments and testimony before the Board during its initial hearings in this
proceeding. Those complaints have been rejected consistently, by Congress, the Supreme Court,
the lower courts, the ICC, and this Board. They should fare no better now.

The law and history underlying this debate are well settled. In 1920, Congress
determined that the approval of a railroad consolidation in the public interest overrides all other
restraints of law as necessary to allow implementation of the merger. The Supreme Court has
since held that “all” law includes the Railway Labor Act (“RLLA”) and CBAs that are creatures of
the RLA. Norfolk & Western R. Co. v. Train Dispatchers, 499 U.S. 117, 132-33 (1991)

(“Dispatchers”). Procedures for modification of CBAs necessary to achieve implementation of
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consolidations date back to the Washington Job Protection Agreement (“WJPA”) of 1936.
Under this Agreement, labor received guarantees of extremely generous protection for employees
adversely affected by consolidations. This basic trade-off, blessed by Congress at the urging of
both labor and management in the statutory predecessor to current 49 U.S.C. §11326(a), is
embodied in all modern railroad labor protective conditions. The unions’ present demands
would eliminate the benefits of this bargain for the carriers by depriving them of their ability to
secure modifications of CBAs, while at the same time dramatically increasing the benefits for
employees by greatly extending the maximum protective period.

There is no justification — legal or equitable — for undoing the fundamental bargain that
underlies the existing protective conditions. Indeed, the Board lacks legal power to do so. The
right of carriers to implement transactions approved in the public interest notwithstanding
conflicting provisions of CBAs is the law of the land. See, e.g., Dispatchers, 499 U.S. at 132-33;
CSX Corp. -- Control -- Chessie and Seaboard C.L.1., No. 28905 (Sub-No. 22) at 9-12, 16-23,
30-31 (served Sept. 25, 1998) (“Carmen III”). The existing regime was most recently reenacted
by Congress with respect to major rail consolidations in the 1.C.C. Termination Act of 1995. The
Board is not free to undo what Congress has prescribed.

Nor is there any need to do so. To be sure, rail consolidations may have adverse effects
on some employees — displacement, relocation, or job loss. But railroad employees receive
generous protective benefits as compensation. Mergers in other industries have similar effects on
employees, yet employees in those industries do not receive benefits remotely as generous as
those received by employees in the rail industry. There is no plausible argument that rail

employees are entitled to even more.
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While the carriers are convinced that the basic trade-off underlying the existing labor
protective conditions remains fair, they are now engaged in efforts to reach agreement with the
unions for revised standards for CBA modification. The NCCC is attempting to address the
unions’ concerns while preserving the carriers’ essential right to obtain modifications necessary
to implement transactions. Indeed, the NCCC has already reached an agreement with the largest
rail union, the United Transportation Union. Negotiations with the other unions have been
productive and are ongoing.

Such voluntary agreements represent the best prospect for a peaceful and final resolution
of the lingering dispute over modification of CBAs. The Board has noted that a voluntary
agreement in 1936 inaugurated an era of “labor peace” in rail consolidations under which most
implementing agreements were arrived at voluntarily, without the necessity for arbitration or for
action by this Board or its predecessor. See Carmen III at 11. Indeed, voluntary agreements are
still the norm in recent rail consolidations, notwithstanding the unions’ current rhetoric about
these issues. A new, voluntarily negotiated agreement on CBA modification procedures will
engender fewer disputes in the future than any resolution imposed upon the parties.

In Part I, below, we show what will not be news to this Board: that the basic structure of
modern labor protective conditions originated in the parties’ adoption of the WJPA in 1936 and
has been ratified time and again by Congress, the courts, the ICC, and this Board, leaving no
room for further debate over the legality or wisdom of these conditions. This history also
demonstrates convincingly that a voluntary agreement is the best means of resolving the labor
protection issues raised in this proceeding. In Part II, we show that eliminating the right of

carriers to obtain CBA modifications would impair the ability of carriers to provide public
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transportation benefits that are the whole purpose and goal of rail mergers. Finally, in Part III,
we demonstrate that the extremely generous benefits employees receive as part of the
fundamental bargain underlying the present regime more than compensate employees for any
adverse consequences of such consolidations.

L Modification of CBAs to Permit Implementation of Rail Consolidations Was
Agreed to by Labor in 1936 and is Rooted in Federal Statutes.

Underlying much of the unions’ commentary on the power to modify CBAs under
§§ 11321(a) and 11326(a) is the claim that the ICC discovered such a power only in 1983. The
unions suggest, in essence, that the Board is free to return to an earlier approach under which
CBAs were not subject to modification, or “cramdown” as they like to call it.

The unions’ account of the history of this issue is simply incorrect. The power to
override CBAs dates back to the provisions of the 1920 Act, now found in § 11321(a), and has
been upheld by the Supreme Court. Moreover, CBA modification was the subject of agreement
between the railroads and unions as early as 1936, in the WIPA. The fundamental bargain of the
WIJPA has been incorporated in protective conditions prescribed by the ICC, as well as federal
statutory law in successive enactments of provisions now found in § 11326(a). This history
rebuts the unions’ claim that modification of CBAs is a relatively recent invention which the
Board may abandon at its discretion. History also confirms that if the present rules are to be
modified, voluntary industry-wide agreements, like the WJPA and the recent UTU agreement,

offer the best prospect for a resolution that will not itself engender further disputes.
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A. The Origin of CBA Modification Procedures
As the Supreme Court noted in Dispatchers,
“Beginning with the Transportation Act of 1920, consolidation of
the railroads of the country . . . became an established national
policy . . . so intimately related to the maintenance of an adequate
and efficient rail transportation system that the ‘public interest’ in
the one cannot be dissociated from that in the other.” 499 U.S. at
119 (punctuation and citations omitted).
To serve that public interest, the Transportation Act of 1920 included former 49 U.S.C. § 5(8),
the first predecessor of § 11321(a). Like § 11321(a), § 5(8) exempted carriers participating in an
approved consolidation from “all other . . . law . . . so far as may be necessary to carry out” the
consolidation.

In 1933, in the depths of the Great Depression, Congress saw fit, in the Emergency
Railroad Transportation Act of 1933 (“ERTA”), to compound the economic effects of the
Depression on the railroads by imposing a “job freeze” on the industry. 48 Stat. 211, 214 (1933).
Even though traffic and revenues were falling precipitously, the railroads were required to retain
unneeded employees. Consolidation afforded no prospect of relief, because unneeded jobs could
not be eliminated.

This problem was addressed in 1936 through negotiation of the WJPA, a national
collective bargaining agreement under which carriers acquired the right to abolish jobs to
implement “coordinations,” the term the parties used for consolidations and similar transactions.
(Exhibit A hereto). To that end, the WIPA established a negotiation and arbitration procedure

that — while seriously flawed by the lack of internal time limits — was intended to provide a

mechanism for authorizing “changes by carriers” that “are not possible under rules agreements”
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negotiated under the RLA. Southern Pacific Co. v. Brotherhood of Railroad Trainmen, WIPA
Docket No. 70, at 66 (1961) (Exhibit B).

The carriers paid a high price in exchange: years of generous compensatory labor
protection for adversely affected employees. The principal labor protections were monetary
allowances for dismissed and displaced employees during a protective period of up to five years,
depending on an employee’s length of service. Moreover, the negotiation and arbitration
procedures of the WIPA were also a form of labor protection, because the required implementing
agreement, whether arrived at through negotiation or arbitration, had to be in place before any
selection of forces or assignment of employees in connection with the coordination could occur.
WIPA § 5. This fact, combined with the lack of any internal time limits for these arbitration
procedures, made it difficult to implement transactions in a timely manner. See Southern Ry. —
Control — Central of Georgia Ry., 317 1.C.C. 557, 566 (1962) (noting that WIPA procedures
“may be subject to protracted delay™).

Despite this shortcoming, the essential concept of the WIPA — procedures for
modification of CBAs in exchange for protective benefits — became the “blueprint” for all
subsequent labor protection conditions, including the New York Dock conditions. See New York
Dock Ry. v. United States, 609 F.2d 83, 86 (2d Cir. 1979).

ERTA expired shortly after the WIPA was adopted. See Maintenance of Way Employes
v. United States, 366 U.S. 169, 173 (1961) (“Maintenance of Way Employes™). Soon thereafter,

before the enactment in 1940 of a statutory labor protection mandate, the ICC began to impose

1l See also Brotherhood of Railway and Steamship Clerks v. Baltimore & O. R.R., WIPA
Docket No. 106, at 143 (undated award providing that WIPA protection for covered employees
would be effective through March 31, 1967) (Exhibit C).
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labor protection conditions on rail consolidations. Those conditions were “very closely akin” to
the WIPA.¥ The Supreme Court upheld the ICC’s discretion to impose such protection in United
States v. Lowden, 308 U.S. 225 (1939). The Court also recognized that these protections were
granted as the quid pro quo for changes in seniority rules and other CBA modifications. Id. at
233-35.

In the Transportation Act of 1940, Congress added former § 5(2)(f) to the Interstate
Commerce Act, which required the ICC to impose labor protection in consolidations. Section
5(2)(f) was the first predecessor of current § 11326(a). “The legislative history of section 5(2)(f)
clearly shows that the provisions contained therein . . . were intended as a mandate to protect
adversely affected employees by a plan which would embody the basic principles of the” WIPA.
Southern Ry. — Control — Central of Georgia Ry., 331 I.C.C. at 158.

Section 5(2)(f) resulted from a recommendation by a “Committee of Six” appointed by
President Roosevelt in 1938 to study and make recommendations on rail consolidations. See
Maintenance Employes, 366 U.S. at 173-74. The Committee of Six “urged codification of the
Washington Agreement and a bill drafted along those lines” became § 5(2)(f), id., although
§ S(2)(f) permitted the ICC to provide a four-year, rather than five-year, protective period,
commencing with the effective date of the order approving a consolidation.

After the enactment of § 5(2)(f), the ICC formulated the so-called New Orleans
conditions, which became standard for consolidations. New Orleans Union Passenger Terminal
Case, 282 1.C.C. 271 (1952). As applied under the New Orleans conditions, the WIPA

arbitration procedure was intended to be the “machinery for overcoming” the “merger-barring

2/ Southern Ry. — Control — Central of Georgia Ry., 331 1.C.C. 151, 159 (1967).
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effect” of CBAs — “the key which unlocks the rules preventing the transfer and consolidation of
work.” American Railway Supervisors Ass'n v. Southern Ry., WIPA Docket No. 141 at 16, 23
(1966).

In its 1967 decision in Southern Railway — Control — Central of Georgia Railway, the
ICC expressly confirmed that incorporation of the WIPA procedures — modified to include “an
arbitration clause which makes mandatory the submission to binding arbitration of disputes not
settled by agreement” — into the New Orleans conditions was intended to permit carriers to obtain
necessary modifications of CBAs. 331 I.C.C. at 164. In that case, implementation of a
consolidation involved transfer of work from one of the consolidated carriers to another. The
Board noted that “it would be necessary for the railroads to first secure a modification of [CBA]
prohibitions [on transferring work] . . . by obtaining superseding contracts which would permit
such transferring of work to occur. [{] The Washington Agreement is such a superseding
contract.” Id. at 165 (emphasis added). The ICC further noted that without an arbitration
mechanism for carriers seeking CBA modifications to implement consolidations, “the Railway
Labor Act . . . would seriously impede mergers.” Id. at 1712

In 1976, Congress amended § 5(2)(f), requiring that the labor protection conditions
imposed on consolidations be no less protective than the so-called “C-1 conditions” imposed

under the Rail Passenger Service Act. In 1979, the ICC issued the New York Dock conditions in

3/ Thus, contrary to the BMWE’s contention, Southern Railway did not hold that CBAs
could not be modified under the statutory predecessor to § 11321(a). See Comments of the
Brotherhood of Maintenance of Way Employes and Brotherhood of Locomotive Engineers at 6.
The language the BMWE cites from the Southern Railway merely rejected the possibility that the
statute could preempt the WJIPA itself, as the basic principles of the WIPA were incorporated in
both the statute and the New Orleans conditions. See 331 I.C.C. at 168-71.
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response to that legislative mandate. New York Dock Ry. — Control — Brooklyn E.D. Terminal,
360 I.C.C. 60, 84-90 (Appendix III) (1979), aff'd, New York Dock Ry. v. United States, 609 F.2d
83 (1979). The New York Dock conditions — which were based on proposals requested by labor
representatives for that transaction — substantially increased labor protection for employees.?
This generous protection has been characterized as “onerous™ and “costly” to carriers by one
court. Simmons v. ICC, 760 F.2d 126, 131 (7" Cir. 1985); see also New York Dock, 609 F.2d at
91 (“In overall effect, the “‘New York Dock conditions’ can be fairly characterized as
significantly more protective of the interests of railway labor than any previously imposed single
set of employee protective conditions™).

The Board has said, in Carmen II1, that the period from 1940 through 1980 was one of
“labor peace” concerning the issue of modification of agreements to implement consolidations.
Carmen [Il at 11. That is not because arbitrators did not modify CBAs before 1983, as the
unions claim. It is because both labor and management understood that the law provided for
override of CBAs, and that the basic bargain they made in 1936 — compensatory labor protection

for employees in exchange for procedures for obtaining CBA modifications necessary to

4/ Among other things, the protective period under New York Dock was increased to six
years, and begins when the employee is adversely affected, rather than when the transaction is
approved. New York Dock also increased dismissal and displacement allowances by providing
that they must be indexed to all future general wage increases, and provided for preservation of
an adversely affected employee’s fringe benefits during his protective period. Article I §§ 5(a),
6(a), 8. In addition, New York Dock gave dismissed employees a right to priority rehiring,
including the right to be rehired to jobs in other crafts, along with a right to retraining for such
jobs at carrier expense. Article II. New York Dock continued to provide for arbitration of
implementing agreements. In addition, to ensure that the requirement for pre-consummation
implementing agreements would no longer “unduly delay” implementation of consolidations, as
it had under the WIPA, New York Dock required the process to be completed in 90 days. Article
1§4.
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implement a consolidation — remained binding under former §§ 5(2)(f) and 11347. Neither side
tried to walk away from that fundamental trade-off.¥
B. The Consistent Rejection of Union Objections to CBA Modifications

In the early 1980s, unions sought to challenge the right of the carriers to seek
modification of CBAs necessary to implement transactions (although they raised no complaint
about the corresponding payment of protection allowances). The case of Denver & Rio Grande
W. R.R. — Trackage Rights — Missouri Pacific R.R., Finance Docket No. 30000 (Sub-No. 18)
(served Oct. 19, 1983), was not, as the unions now assert, the “first time” the ICC held that the
CBAs must yield as necessary to implement approved transactions.® Rather, this case was
simply the first case in which a union claimed otherwise. That claim failed, and the Commission
reaffirmed that when “collective bargaining agreements conflict with a transaction which we
have approved,” § 11341(a) (now § 11321(a)) requires that those “agreements must give way to
implementation of the transaction.” Finance Docket No. 30000 at 6. Id.

The issue came before the ICC again in parallel cases involving CSXT and NS in 1988,
where it again was decided against the unions. CSX Corp. — Control — Chessie and Seaboard
C.L1,41.C.C.2d 641 (1988); Norfolk Southern -- Control -- Norfolk and Western Ry, 4 1.C.C.2d
1080 (1988). After those decisions were reversed by the D.C. Circuit, the ICC issued Carmen II

under § 11347 (the successor to § 5(2)(f) and predecessor of § 11326(a)), rejecting virtually every

5/ In fact, our own observation is that even since 1980, most disputes arising from mergers
have been resolved through voluntary implementing agreements, requiring relatively few
arbitrations and involving only a handful of appeals to the ICC and this Board.

6/ Comments of the Brotherhood of Maintenance of Way Employes and Brotherhood of
Locomotive Engineers at 9; see also Transcript of March 8, 2000 Hearing (“March 8 Tr.”) at 83.
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argument pressed by the unions now. CSX Corp. — Control — Chessie and Seaboard C.L.1., 6
I.C.C.2d 715 (1990). Finally, in 1991, the Supfeme Court reversed the D.C. Circuit, squarely
holding that § 11341(a) —now § 11321(a) — preempts CBAs as necessary to implement
consolidations. Dispatchers, 499 U.S. at 132-33.

In 1995, Congress thoroughly re-examined the Interstate Commerce Act, including
§ 11347. The result was the I.C.C. Termination Act of 1995. The Act made no change in the
protective conditions required in major rail consolidations and instead reenacted § 11347 as
§ 11326(a) without substantive change.” See Carmen Il at 1 n.1. That was a legislative
reenactment of the provision that mandated New York Dock in the first place. Thus, Congress
left New York Dock, incorporating the parties’ basic trade-off, intact.

In September 1998, in Carmen I1I, the Board turned to the single issue the Supreme Court
left open in Dispatchers: whether § 11326(a) limits § 11321(a). The Board, in accordance with
carlier court, I.C.C. and Board decisions, concluded that in major rail consolidations subject to
the New York Dock conditions, §§ 11321(a) and 11326(a) are independent and coextensive
sources of authority for the Board and its delegated arbitrators to modify CBAs when necessary
to implement consolidations. Carmen Il at 16-23, 30-31. The Board also recognized that the
carriers’ right to obtain CBA modifications under §§11321(a) and 11326(a) is essential to the
implementation of consolidations and that the process for obtaining such modifications is based

on an agreement that the unions entered into voluntarily:

7/ In addition, the Termination Act recodified § 11341(a) as § 11321(a) without substantive
change. Id
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“the enactment of section 5(2)(f) in the Transportation Act of 1940
codified the legal framework that had been agreed upon by the
negotiators of the WIPA in 1936, and set the stage for a 40-year
era of labor peace with regard to mergers and consolidations. Upon
approving a post-1940 merger or consolidation proposed by two
or more railroads, the ICC would impose WJPA-based protective
conditions. Rail management and rail labor would then negotiate
implementing agreements to permit smooth implementation of the
transaction, and, in the event of impasse, arbitrators were
empowered to modify CBAs when necessary to implement the
transaction. Prior to 1936, these negotiations would have been
conducted under the interminable RLA dispute resolution
procedures applicable to major disputes, and deadlock might well
have been the result. After 1940, the mechanism for an RLA
bypass having been put in place, these negotiations would have
been conducted under the WJPA, under comparable procedures
negotiated in connection with the particular transaction, or under
the comparable section 5(2)(f)-mandated procedures contained in
the ICC’s labor conditions. These various procedures, all of which
were substantially the same and provided for mandatory binding
arbitration, were designed to resolve covered disputes with a
certain measure of dispatch and to overcome the obstacle of CBA
provisions that might otherwise have prevented consummation of
an approved transaction.” Carmen III at 10-11 (emphasis added).

Now, shortly after Carmen 11, the unions are back before the Board, asking it to reverse a
policy which the Board and the ICC have consistently followed for decades and is incorporated
into federal statutory law. Moreover, the unions want to have their cake and eat it too. Not only
do they want to undermine the fundamental statutory scheme and be released from procedures for
modifying CBAs that have been used for decades, they also want the carriers to pay even more
labor protection benefits.

Much as the unions would like to plow old ground yet again, this particular debate has
now been conclusively resolved. Congress, the Supreme Court, and this Board have spoken:

Under §§ 11321(a) and 11326(a), orders approving consolidations preempt CBAs, requiring their
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modification when necessary to implement approved consolidations. There is no justification for
reconsidering that principle again in this forum, nor any power to do so. Thus, the unions’
proposals should be and indeed must be rejected.

C. The Best Prospect for the Future.
The UTU Agreement and Negotiations With Other Unions

As the history of this dispute shows, the Supreme Court’s decision in Dispatchers clearly
resolved the question whether CBAs may be modified under § 11321(a), but the decision did not
quiet the debate over major rail consolidations. Neither did Carmen 11, or Carmen I11, although
Carmen III thoroughly answers any remaining questions under both § 11321(a) and § 11326(a)
with respect to major consolidations subject to New York Dock. Thus, there is little reason to
expect that any new rules issued by the Board would be any more likely to resolve these issues.

Rather, as Chairman Morgan stated at the March 8 hearing, “some kind of agreement”
would be “the best way” to resolve the merger-related labor disputes that have divided the parties
in recent years. March 8 Tr. at 67. History shows that the Chairman was clearly correct. As the
Board noted in Carmen II1, it was the WJPA — a voluntarily negotiated agreement — that has been
the key to labor peace for years. See Carmen IIl at 11.

No one can doubt that negotiated resolutions are far more likely to end discord than
imposed resolutions. Imposed resolutions tend to engender resistance from any group that thinks
it was treated unfairly. For example, the unions here complain of unfair treatment not just by
arbitrators, but also by the courts, the ICC, and this Board. Even the prevailing party before a
tribunal may feel aggrieved and inclined to engage in further disputes with the other side if the

party does not receive all that it wants. By contrast, in negotiations the parties agree to what they
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can live with, and generally have an initial meeting of minds as to the meaning and purpose of
the new rules they establish. Thus, negotiated resolutions are less likely to engender disputes.

The carriers believe that the current rules regarding implementation of railroad mergers
are still more than fair to employees. Nevertheless, because the carriers are committed to
preserving and enhancing cooperation with labor in connection with rail consolidations, the
NCCC initiated negotiations with the unions late last year to find a common basis for a new
agreement that addresses the unions’ concerns but still preserves the right to seek modifications
of CBAs without resort to the protracted RLA procedures.

In February of this year, the NCCC reached agreement with the UTU, the largest rail
union. That agreement recognizes the continuing need to adjust CBAs to implement
consolidations approved in the public interest, but makes substantial concessions to the union.
Revised Standards for Preemption of Collective Bargaining Agreements for Transactions
Initiated Pursuant to Section 11323 of the Interstate Commerce Act (Feb. 11, 2000) (“UTU
Agreement”) (Exhibit D). In particular, when workforces subject to differing CBAs are
consolidated, the UTU Agreement provides that a single CBA will apply, but gives the union the
right to select which CBA will apply to the consolidated work force. Consolidation or
Coordination § 2. The matter goes to arbitration only if the union fails to select an agreement
within the time specified for negotiations under New York Dock. Even then, the arbitrator is

required to choose the agreement “most beneficial to the employees involved as to rates of pay,
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rules and working conditions . ...” Id. § 2.¥ No additional labor protection beyond New York
Dock is provided.

The NCCC is engaged in negotiations with the other unions in hopes of reaching similar
agreements with them. The NCCC will not accept agreements that would impede the carriers’
ability to implement consolidations. But the carriers have every incentive to reach agreements
with all the unions, because stability in labor relations is essential to the orderly implementation
of consolidations.

1L Eliminating the Power to Modify CBAs That Stand in the Way of

Implementation Would Impair the Public Transportation Benefits
Achievable in Approved Consolidations

The unions’ principal proposal in this proceeding is to eliminate the modification of
CBAs under §§ 11321(a) and 11326(a) in major rail consolidations. In addition to the legal
problems with that proposal outlined above, such a result would be contrary to the public interest
expressed in the Rail Transportation Policy.

Virtually all consolidations require modification of collectively bargained seniority
districts and rosters to combine the consolidated carriers’ employees in each craft. See Carmen
11,6 1.C.C.2d at 717-18, 742. So, too, virtually all consolidations require modification of other
collectively bargained seniority, scope, and work jurisdiction rules to ensure that employees can

be deployed where they are needed in consolidated operations, as the Supreme Court and the ICC

have recognized. Lowden, 308 U.S. at 233; Carmen II, 6 1.C.C.2d at 717-18, 721, 732-43. Other

8/ The UTU Agreement also permits transfer of work, positions, and employees, and
modification of seniority districts and rosters and of “work jurisdiction” (scope and seniority)
rules to allow employees to perform work throughout a consolidated system. The agreement
sharply limits other changes.
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modifications are also necessary to implement a consolidation. For example, when jobs from
two consolidated carriers are combined in a centralized operation or at a centralized facility, it
would effectively frustrate the centralization if the CBAs from each involved carrier continued to
apply. The scope and work rules in the agreements would in most cases keep the employees, and
thus the operations, of each carrier entirely separate. Nominally, the carriers would be
consolidated, but in reality, there would be a Carrier A operation and a Carrier B operation just as
there had been prior to the consolidation; no public transportation benefits would be achieved.

If §§ 11321(a) and 11326(a) could not be used to modify CBAs under the expeditious
New York Dock procedures, carriers would have to seek modifications under the RLA’s

collective bargaining procedures. As noted, these procedures are notoriously ““‘long and drawn

2% (113

out,”” indeed, “‘almost interminable.’” Dispatchers, 499 U.S. at 133 (citations omitted).
Compulsory arbitration is not available.? If parties exhaust the collective bargaining procedures
without reaching agreement, the unions are free to strike.X? As the Supreme Court has held,
subjecting implementation of consolidations to these RLA collective bargaining processes
“would so delay the proposed transfer of operations that any efficiencies the carriers sought
would be defeated.” Id. This is what the unions seek.

It is incontestable that such a result would be contrary to the public interest. For decades,
the Rail Transportation Policy of the United States has been to maintain a sound, economically

viable rail transportation system. Approved rail consolidations have served the public interest

reflected in that policy. Consolidations have contributed to a modern rail system that provides

9/ See, e.g., Railroad Trainmen v. Terminal Co., 394 U.S. 369, 378 (1969).

10/ See, e.g., Railway Clerks v. Florida E.C. R. Co., 384 U.S. 238, 244 (1966).
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employees and the public with an unprecedentedly safe operating environment and shippers with
equally unprecedented efficiency and lower rates. As the Supreme Court recognized in
Dispatchers, the public interest in rail consolidations “cannot be dissociated” from the public
interest in “an adequate and efficient transportation system.” 499 U.S. at 119. It would “defeat”
the public transportation benefits of consolidations if CBAs could trump the authority to
implement approved consolidations. Id. at 133. Thus, if the Board determines that future
transactions are in the public interest, the public interest will require that §§ 11321(a) and
11326(a) remain available to permit implementation notwithstanding obstacles arising from pre-
existing CBAs.

Thus, there is no basis for adopting the unions’ proposal to forego exercise of the powers
provided under §§ 11321(a) and 11326(a). March 8 Tr. at 80-81. That would constitute an
administrative repeal of statutory provisions that are essential to consolidations, which “cannot
be dissociated from” the public interest in maintaining a safe, adequate, and efficient rail
transportation system. Dispatchers, 499 U.S. at 119. Only Congress can repeal these statutory

provisions. 2

11/ Tt should also be noted that modification or abrogation of CBAs occurs in other
industries, and employees in those industries receive far less favorable treatment in this regard
than railroad employees. The New York Dock conditions permit CBA modification in rail
consolidations only if necessary to implement the transactions, and only if the involved union
agrees or an arbitrator approves. With respect to industries covered by the National Labor
Relations Act (“NLRA”), however, after one company takes over the operations of another
company, the acquirer is not bound to honor the predecessor’s CBAs and is free to establish
“unilaterally” the “initial terms” on which it will retain any of the predecessor's employees unless
the acquirer fails to preserve its rights in that regard. NLRB v. Burns Int’l Security Services, 406
U.S. 272, 285-91, 294-95 (1972); Howard Johnson Co. v. Hotel Restaurant Employees, 417 U.S.
249, 254-57 (1974). In consolidations under the NLRA, if the acquirer preserves its rights the
acquired companies' CBAs “terminate[ |” when the companies’ operations and workforces are
(continued...)
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III.  The New York Dock Conditions Provide Ample Protection for
Employees Adversely Affected by Consolidations

Much of the union testimony in the Board’s initial hearings was devoted to dramatic
horror stories about hardships that major rail consolidations allegedly impose on employees.
They seek a four-year extension of the protective period to address these supposed hardships.

There is no justification for extending the protective period or increasing labor protection
in any way, as we show below. The New York Dock conditions already impose “onerous” costs
on consolidations to compensate employees for adverse effects caused by these transactions. See
Simmons, supra, 760 F.2d at 131. That protection is alrcady more than adequate, far exceeding
even the most generous protection available to employees affected by mergers in other industries.
We also show that the BMWE’s and BLE’s complaints about traveling distances have nothing to
do with consolidations.

A. Job Loss

The unions have pointed out that rail consolidations result in loss of employment for
some employees. This does not justify any extension of the protective period.

While some jobs may be abolished as a result of rail consolidations, the unions have
greatly exaggerated the extent to which this has occurred. One union commentator suggested
that rail employment fell from 488,000 to 178,000 between 1975 and the present because of

mergers. United Transportation Union’s Written Statement at 2. But many other factors

11/ (...continued)
integrated. See Howard Johnson, 417 U.S. at 259 n.4; see also, e.g., Lauer’s Furniture Stores,

Inc., 246 N.L.R.B. 360, 365 (1979).

12/ See Advance Notice of Proposed Rulemaking, 65 Fed. Reg. 18,021, 18,024 (Apr. 6, 2000).
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contributed much more importantly to declines in employment during this period: major railroad
bankruptcies, including the liquidations of the Rock Island and Milwaukee Road; loss of business
to other modes of transportation; technological innovations that reduced the need for many
employees; and reforms in archaic work rules that permitted the carriers to abolish redundant
jobs. For example, in 1991 and 1992 alone, through procedures established by the imposed
agreement of 1991 between the UTU and the NCCC, the carriers abolished some 22,000 jobs.

Moreover, the unions overlook the fact that rail consolidations have saved many
thousands of jobs in this industry in times of economic crisis. All employees on a bankrupt,
liquidated railroad lose their jobs.

Nor is loss of employment unique to rail consolidations. When large companies
consolidate surplus employees frequently are furloughed. In fact, recent mergers in other
industries have resulted in much deeper employment cuts than have recent major rail
transactions. Mobil has announced that approximately 9,000 employees from the combined
Mobil/Exxon work force will lose their jobs as a result of the merger of the two companies.*
Bank of America has announced that it will abolish 5,000 - 8,000 jobs within the next two years
as a result of its merger with Nationsbank.'¥ British Petroleum dismissed nearly 1,000

employees in Cleveland as a result of the company’s 1998 merger with Amoco, and

13/ “Mobil’s Severance Plan Softens Merger’s Blow,” Dallas Morning News (Jul. 12, 1999),
http://click.hotbot.com/director.asp?id=1&target=http://www.dallasnews.com/business/0712biz4
mobil. htm&querv=mobil+mergert+severance&rsource=LCOSADVF.

14/ See “A Year Later, Merger Sinks In,” Law News Network (May 4, 1999),
http://www.lawnewsnet.com/stories/A1123-1999Mav3 . html.
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approximately 6,000 world-wide.’’ Last year, when American Stores Company merged with

Albertsons, Inc., American Stores planned to abolish 800 jobs in Salt Lake City alone ¥

Major railroad consolidations are unique in one important sense, however, because the
New York Dock conditions are imposed upon those consolidations, and no remotely comparable
benefits are mandated for employees in other industries. As the Board is aware, under Article I
§ 6 of New York Dock, a “dismissed employee,” i.e., one who is deprived of employment as a
result of a transaction subject to the conditions, is entitled to continued wages (indexed for future
general wage increases) and benefits for up to six years from the date that he is dismissed.

Some comipanies in other industries may grant severance pay to employees who are
rendered surplus by a consolidation, but six years of continued pay and benefits is unheard of. In
the British Petroleum/Amoco merger, employees who lost their jobs were given up to four weeks
of pay for every year they had worked, capped at 16 %2 weeks’ pay, which was considered
extremely generous at the time.Z In the Mobil/Exxon merger, Mobil plans to grant its craft

employees four weeks of pay per year of service, capped at two years’ pay, and an amount equal

to twice the company’s annual contribution to their pension accounts. This offer was

15/ See “Mobil’s Severance Plan Softens Merger’s Blow,” supra; “BP and Amoco Merger to
Sock Cleveland,” News Net 5 (Aug. 11, 1998),

http://www.newsnetS.com/news/stories/news-980811-091458.html.

16/  See “American Stores Merger to Cut 800 Jobs in Salt Lake City,” Salt Lake Tribune
(June 23, 1999), http://www.dced.state.ut.us/newsentr/innews/amstoresjobs.htm.

17/ See “Mobil’s Severance Plan Softens Merger’s Blow,” supra. BP advised us that only
employees with 13 years of seniority were eligible for the maximum amount. Employees also
received up to $5,000 in educational assistance to help them get started in a new career. Article
II of New York Dock requires carriers to retrain dismissed employees for other available positions
on the railroad at no expense to the employee if the employee wants to come back to work and is
qualified.
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characterized as “unusually generous” by analysts2¥ Yet it is not nearly as generous as New York
Dock.

We cannot emphasize strongly enough, moreover, that severance offers such as those
made by British Petroleum and Mobil are not the norm outside the railroad industry. The British
Petroleum/Amoco merger was the largest in history at the time it was approved; British
Petroleum, Amoco, Mobil, and Exxon are large multi-national corporations, their mergers will
result in loss of employment for thousands of employees around the world. In those
circumstances, it is not difficult to understand why the companies decided to offer severance
plans that analysts and the media regarded as remarkably generous. Indeed they were. Outside
the railroad industry, in a reduction in force or downsizing for any reason, including a
consolidation, the average severance pay for employees is five weeks’ pay, and the median is two
weeks’ pay.”

Even if there were some justification for treating rail employees more favorably than
those in other industries, there is certainly no justification for increasing the gap by extending the
protective period under the New York Dock conditions. Even an employee with only railroad-

specific skills should be able to find another job within six years. Moreover, dismissed

employees have priority rights to be rehired to open positions on their home railroad, including

18/  “Mobil’s Severance Plan Softens Merger’s Blow.” We have been advised by Mobil that
the “variable bonus” described in this article refers to the lump sum wage adjustment granted to
Mobil employees in lieu of general wage increases and is factored into the basic severance pay
offer. Employees will also be eligible for continued fringe benefits with company contributions
toward the premiums for some part of the two year period after they lose their jobs, and will
receive outplacement counseling and retraining benefits.

19/ Lee, Hecht, Harrison, “Separation and Separation Benefits — An Update to our Severance

Study” (2000), http://www.lhh.com/us/rschinfo/studies/sevsepbenefits.html.
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positions in other crafts for which they are or can become qualified. Article II. In addition,
Article I § 6(d) allows carriers to recall dismissed employees to service or to comparable
positions in other crafts that do not require the employees to relocate their homes. Carriers have
every incentive to avail themselves of these options, because if an employee comes back to work
the employing carrier gets the value of his work in exchange for what it pays him rather than
simply paying him labor protection for doing nothing. In short, six years of protection is enough.
B. Compensation Reduction

Some unions have claimed that rail consolidations reduce employee wages and benefits. 2
These claims are also baseless, and certainly do not warrant any extension of the protective
period.

First, under Article I § 5 of New York Dock, an employee who is displaced to a job paying
a lower wage rate because of a consolidation is entitled to a monthly “displacement allowance”
for up to six years after he is displaced. The employee’s allowance is the difference between his
average monthly earnings from the job he had before he was displaced and his average monthly
earnings in his new job; the allowance is indexed to all future general wage increases applicable
to his craft. Article I § 8 ensures that his fringe benefits will continue. Before a displaced
employee’s protective period ends he may well have opportunities to exercise seniority to a
higher-paying job due to natural attrition of more senior employees in his craft.

Once again, displacement of employees to lower-paying jobs is not a unique feature of

rail consolidations, but six years of pay at pre-displacement levels is. The British

20/ See, e.g., March 8 Tr. at 45 (BMWE) & 49 (BLE).
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Petroleum/Amoco and Mobil/Exxon merger protection offers, which were regarded as
extraordinarily generous, did not provide benefits for displaced employees.

Some unions have also expressed concerns that New York Dock arbitrators have authority
to apply a single agreement to a consolidated operation and may choose the agreement with the
lower pay rate. The BMWE in particular has complained about such an award in connection
with Norfolk Southern’s commencement of operations over a portion of Conrail’s rail lines. See
March 8 Tr. at 45. But as the BMWE concedes, the employees’ pre-acquisition rates of pay are
protected for six years from the date of the effective date of the award. Id. Again, so generous
an arrangement is unheard of in other industries; the BMWE has no valid complaint. In any
event, the BMWE has agreed to the terms of the award at issue (with certain modifications), and
thus should not be heard to complain about it now.

C. Employee Relocation

Some unions, in particular the American Train Dispatchers Association department of the
BLE, have complained that consolidations result in facility and operational centralizations that
require some employees to relocate themselves and their families. See March 8 Tr. at 64.

Centralization and resulting elimination of redundant facilities or operations are
frequently features of consolidations. When redundant facilities or operations are closed in
whole or part, employees who work at those facilitics may have to move to the area where the
centralized facility is located. But relocations are not unique to rail consolidations.
Centralization of functions occurs when consolidations and corporate restructuring occur in other
industries; employees in those industries also are forced to move with their jobs or find jobs with

other employers near their homes. For example, as a result of British Petroleum’s merger with
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Amoco, British Petroleum centralized a variety of functions that had been performed in

2V Tp

Cleveland, Ohio at facilities elsewhere and over 1,500 employees were required to relocate.
the Bank of America/Nationsbank merger, employees were required to move from California to
North Carolina.#’ And in the American Stores/Albertsons merger last year, 275 employees were
required to relocate from Salt Lake City to other cities, including Boise, IdahoZ’

Here again, the relocation benefits available to rail employees simply do not exist in other
industries. Under Article I § 9 of New York Dock, if an employee is required to relocate as a
result of a consolidation, the carrier must pay “all expenses of moving his household and other
personal effects for the traveling expenses of himself and members of his family,” and also must
pay the employee at his usual rate of pay for up to three days while he moves. Under Article I
§ 12, the carrier must even reimburse the employee for any losses he incurs on the sale of his
home or the cancellation of an unexpired lease of his residence. And if he is furloughed within
three years after he relocates and wants to move back to his original point of employment, the
carrier must pay Article I § 9 moving expenses for the return move. The NRLC is unaware of
any arrangements for comparable moving benefits for craft employees in other industries. For
example, the Mobil/Exxon merger protection arrangement that was regarded as so generous

covers some of the same relocation expenses as New York Dock, but imposes a $20,000 cap on

total reimbursement. There is no cap under New York Dock.

21/ See “More BP Workers Are Affected By Merger,” supra; “BP and Amoco Merger to
Sock Cleveland,” supra.

22/ See “A Year Later, Merger Sinks In,” supra.

23/ See “American Stores Merger to Cut 800 Jobs in Salt Lake City,” supra.
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Finally, this complaint of the unions ignores an important element of the bargain
underlying the labor protective conditions, dating back to the WIPA. As the ICC observed in
Carmen II and this Board reiterated in Carmen II1, transfer of work and employees from one
railroad to another are actions “that would be necessary to permit almost any consolidation of the
functions of two merging railroads,” and these procedures are what make it possible. Carmen 11,
6 1.C.C.2d at 742; Carmen IIl at 23. The Board should not relieve the unions of this aspect of
their bargain, particularly not when employee transfers are “necessary to permit almost any
consolidation” and employees are fully compensated for their relocation expenses.

D. Traveling Distances

Representatives of the BMWE and the BLE complained that consolidations result in
traveling employees having to travel farther from home to do their work. E.g. March 8 Tr. at 42,
69, 85-86. This issue is a red herring.

Consolidations do not force the employees to travel. The BMWE employees in question,
those who perform major track repair and construction known as “production work,” travel
because it is a necessary part of their jobs; the locomotive engineers in question travel because
their job is to move trains for long distances. Furthermore, consolidations do not make traveling
any harder on maintenance-of-way employees or locomotive engineers than it otherwise would
be, and if they travel farther from home because of a consolidation or other reason, they are
already entitled to ample compensation for that under the national BMWE and BLE CBAs.

Mergers may sometimes increase the distances some traveling employees must travel
from their homes. But the unions greatly exaggerate the magnitude of this effect. Under the

congressionally imposed 1991 national agreement with the BMWE, carriers obtained the right to
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require regional and system gangs to work hundreds or thousands of miles away from their
homes for extended periods. Carriers that did not elect the national agreement rules had local
agreements that they considered superior. Thus, even before the recent round of mergers,
regional and system gang employees were working hundreds and sometimes thousands of miles
from their homes, as the BMWE conceded in 1996 before Presidential Emergency Board 2292
Jobs on regional and system gangs result in higher compensation for maintenance-of-way jobs
because production work cannot be performed in cold weather due to the characteristics of steel
rail, and if an employee can travel in winter to work sites in a warmer location, he can work more
of the year and earn more. Consolidations can therefore actually increase work opportunities for
regional and system gang employees. Furthermore, under the 1996 national BMWE CBA, an
employee who works over 400 miles from his home is entitled to air transportation home at the

expense of his employer every three weeks. 2 Thus, more employees than the carriers can use

volunteer for those gangs.2¥
Likewise, the BLE’s complaint focuses on the notion that consolidations may create
longer train runs, thereby requiring engineers to travel farther per tour of duty than they did

before. See March 8 Tr. at 87. However, engineers on longer runs are generally paid more

highly than engineers on shorter runs because an engineer’s pay on a road job is based largely on

24/  See transcripts of hearing before Presidential Emergency Board 229: May 29 at 262
(describing a gang on Norfolk & Western that was required to travel from Norfolk, Virginia to
Indiana and Missouri) and May 28 at 113 (“A characteristic of these assignments [is] . . .
extensive travel between home and the report location™).

25/ Mediation Agreement dated September 6, 1996 between railroads represented by the
National Carriers’ Conference Committee and employees of such railroads represented by the
Brotherhood of Maintenance of Way Employes, Article XIV § 2.

26/  See Carriers’ Exhibit 11 before Presidential Emergency Board 229 at 20 (May, 1996).
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the number of miles he takes his train.2 In fact, the jobs on longer runs are among the most
highly paid craft jobs on the railroads, largely held by engineers with the greatest seniority. Thus,
if a consolidation creates a job with a longer run, that creates a higher pay opportunity for an
engineer.
The railroad industry is a transportation industry, after all. There are inconveniences
associated with traveling jobs in such an industry. But that is in the nature of the jobs. These

inconveniences are not caused by consolidations, but even if they were, any increased

inconvenience would be more than offset by resulting benefits to the employees.

27/  The mileage basis of pay for road engineers is set forth in Article IV § 2 of the 1991
national BLE agreement, which was not changed by the 1996 national CBA.
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CONCLUSION
The Board should not address the labor issues in the Advance Notice of Proposed
Rulemaking. Certainly it should not intervene in ways that might affect negotiations between rail
labor and management. If the Board considers the labor issues on the merits, it should reject the
unions’ proposals. Those proposals are contrary to law and would impair public transportation
benefits of rail consolidations.
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AGREEMENT OF MAY, 1936, WASHINGTON, D. C.

This agreement is entered into between the carriers listed and defined in
Appendices “A”, “B"” and “C” attached hereto and made a part hercof, repre-
sented by the dulv authorized Joint Conference Committee signatory hercto, as
party of the first part, and the employes of said carriers, represented by the
organizations signatory hereto by their respective duly authorized executives,
as party of the second part, and, so far as necessary to carry out the provisions
hereof, is also to be construcd as & separate agreement by and between and in
behalf of each of said carriers and its employes who are now or may hereafter be
represented by any of said organizations which now has (or may hereafter have
during the life of this agreecment) an agreement with such carrier concerning
rates of pay, rules or working conditions.

The signatories hereto, having been respectively duly suthorized as afore-
said to negotiate to & conclusion certain pending issues concerning the treatment
of employes who may be afiected by coordination as hereinafter defined, hereby
agree:

Section 1. That the fundamental scope and purpose of this agreement is to
provide for allowances to defined emplovees affected by coordination as herein-
after defined, and it is the intent that the provisions of this agreement are ‘o be
restricted to those changes in employment in the Railroad Industry solely due to
and resulting from such coordination. Therefore, the parties hereto understand
and agree that fluctuations, rises and falls and changes in volume or character of
employment brought about solely by other causes are not within the contempla-
tion of the parties hereto, or covered by or intended to be covered by this
agreement. »

Section 2 (a). The term ‘‘coordination’ as used herein means joint action
by two or more carriers whereby they unify, consolidate, merge or pool in whole
or in part their separate railroad facilities'or any of the operations or services
previously performed by them through such separate facilities,

(b) The term “carrier’” as used herein when it refers to other than parties
to this agreement means any carrier subject to the provisions of Part I of the
Interstate Commerce Act; when it refers to & party to this agreement it means
any company or system listed and described in Appendices “A", “B"” or “C" as a
single carrier party to this agreement.

(¢} The term “time of coordination” as used herein includes the period fol-
lowing the cficctive date of a coordination during which changes consequent upon
coordination are being made effective; as applying to a particular employee it
means the date in said period when that employvee is first adversely affccted as a
result of said coordination.

Section 3 (a).- The provisions of this agreement shall be effective and shall
be applicd whenever two or more carriers parties hereto undertake a coordination;
and it is understood that if a carrier or carriers parties hereto undertake a
coordination with a carrier or carriers not parties hereto, such coordination will
be made only upon the basis of an agreement approved by all of the carriers
parties thercto and all of the organizations of emplovecs involved (parties hereto)
of all of the carriers concerned. No coordination invelving classes of emplovees
not rcpresented by any of the organizations parties hereto_shall be undertaken

1



by the carriers parties hereto except in accord with the provisions of this agree-
ment or agreements arising hereunder,

(b) Each carrier listed and establishied as a separate carrier for the purposes
of this agreement, as provided in Appendices “A”, “B” and “C", shail be regarded
as a separate carrier for the purposes hereof during the life of this agreement;
provided, however, that in the case of any coordination involving two or more
railroad carriers which also involves the Railway Express Agency, Inc., the latter
company shall be treated as a separate carrier with respect to its operations on
each of the railroads involved.

(c) It is definitely understood that the action of the parties hereto in listing
and establishing as a single carrier any system which comprises more than one
operating company is taken solely for the purposes of this agreement and shall
not be construed or used by either party hereto to limit or affect the rights of the
other with respect to matters not falling within the scope and terms of this
agreement.

Section 4. Each carrier contemplating a coordination shall give at least
ninety (90) days written notice of such intended coordination by posting a notice
on bulletin boards convenient to the interested employves of each such carrier and
by sending registered mail notice to the representatives of such interested em-
ployes. Such notice shall contain a full and adequate statement of the proposed
changes to be efiected by such coordination, including an estimate of the number
of emploves of each class affected by the intended changes. The date and place
of a conference between representatives of all the parties interested in such in-
tended changes for the purpose of reaching agreements with respect to ilie appii-
cation thereto of the terms and conditions of this agreement, shall be agreed
upon within ten (10) days after the receipt of said notice, and conference shall
commence within thirty (30) days from the date of such notice. -

Section 5. Each plan of coordination which results in the displacement of
employes or rearrangement of forces shall provide for the selection of forces
from the employes of all the carriers involved on bases accepted as appropriate
for application in the particular case; and any assignment of emploves made
necessary by a coordination shall be made on the basis of an agreement between
the carriers and the organizations of the emploves affected, parties hereto. In
the event of {ailure to agree, the dispute may be submitted by either party for
adjustment in accordance with Section 13.

Section 6 (a). No employee of any of the carriers involved in & particular
coordination who is continued in service shall, for & period not excceding five
years following the effective dmte of such coordination, be placed, as a result of
such coordination, in & worse position With respect to compensation and rules
governing working conditions than he occupied at the time of such coordination
s0 long as he is unable in the normal exercise of his seniority rights under exist-
ing agreements, rules and practices to obtain a position producing compensation
equal to or exceeding the compensation of the position held by him at the time
of the particular coordination, except however, that if hLe fails to cxercise his
seniority rights to secure another available position, which does not require a
change in residence, to which he is entitled under the working agreement and
which carries 8 rate of pay and compensation exceeding those of the position
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which he elects to retain, he shall thereafter be treated for the purposes of this
section as occupying the position which he elects to decline.

(b) The protection aflorded by the foregoing paragraph shall be made effec-
tive whenever appropriate through what is hereby designated as & “displacement
allowance” which shall be determined in each instance in the manner hereinafter
described. Any employee entitled to such an allowance is hereinafter referred
to as a “displaced” employee.

(¢c) Each displacement allowance shall be a monthly allowance determined
by computing the total compensation received by the employee and his total
time paid for during the last twelve (12) months in which he performed service
immediately preceding the date of his displacement (such twelve (12) months
being hereinafter referred to as the “test period”) and by dividing separately the
total compensation and the total time paid for by twelve, thereby producing the
average monthly compensation and average monthly time paid for, which shall
be the minimum amounts used to guarantee the displaced employee, and if his
compensation in his current position is less in any month in which he performs
work than the aforesaid average compensation he shall be paid the difference,
fess compensation for any time lost on account of voluntary absenceg to the
extent that he is not available for service equivalent to his average monthly
time during the test period, but he shall be compensated in addition thereto at
the rate of the position filled for any time worked in excess of the average monthly
time paid for during the test period.

Section 7 (2). Any employee of any of the carriers participating in & par-
ticular coordination who is deprived ~f employment as a result of said coordina-
tion 2]l be accorded an allowanc (hereinafter termed a coordination allow-
ance), based on length of service, which (except in the case of an emplovee with
less than one vear of service) shall be s monthly allowance equivalent in each
instance to sixty per cent (609%) of the average monthly compensation of the
employee in question during the last twelve months of his employment in which
he earned compensation prior to the date he is first deprived of employment as
a result of the coordination. This coordination allowance will be made to each
eligible employee while unemployed by his home road or in the coordinated opera-
tion during & period beginning at the date he is first deprived of employment as
a result of the coordinatiog and extending in each instance for a length of time
determined and limited by the following schedule:

Length of Service Period of Payment
1 yr. and less than 2 yrs. 6 months
2 yrs. [ & [ 1] 3 [13 . 12 (1]
3 yrs. “ o (7] 5 3 18 [
5 yrs. 4« [ [y 10 [1] 36 #
10 yrs. % % 156 * 48 “
15 yrs. and over 60 “

In the case of an employee with less than one year of service, the total coordins-
tion allowance shall be & lump sum payment in an amount equivalent to sixty
(60) days pay at the straight time daily rate of the last position held by him at
the time he is deprived of cmployment as a result of the coordination.
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(b) For the purposes of this agreement the length of service of the emplovee
shall be determined from the date he last acquired an employment status with
the employing carrier and he shall be given credit for one month’s service for
each month in which he periormed any service (in any capacity whatsoever) and
twelve such months shall be credited as one year’s service. The employment
status of an employee shall not be interrupted by furlough in instances where the
employee has & right to and does return to service when called. In determining
length of service of an employee acting as an officer or other official representative
of an emplovee organization he will be given credit for performing service while
80 engaged on leave of absence from the service of a carrier.

(¢) An employee shall be regarded as deprived of his employment and en-
titled to a coordination allowance in the following cases:

1. When the position which he holds on his home roed is abolished as
result of coordination and he is unable to obtain by the exercise of
his seniority righte another position on his home road or a position in
the coordinated operation, or )

2. When the position he holds on his home road is not abolished but he
loses that position as 8 result of the exercise of seniority rights by an
employee whose position is abolished as a result of said coordination,
or by other employees, brought about as a proximate consequence of
the coordination, and if he is unable by the exercise of his seniority
rights to secure another positicn on his home road or a position in
the coordinated operatiou.

(d) An emplovee shall not be regarded as deprived of emplovment in case
of his resignation, death, retirement on pension or on account of age or disability
in accordance with the current rules and practices applicable to employees gen-
erally, dismissal for justifiable cause in accordance with the rules, or furloughed
because of reduction in forces due to seasonal requirements of the service; nor
shall any employee be regarded as deprived of employment as the result of a
particular coordination who is not deprived of his employment within three years
from the effective date of said coordination.

(e) Each employee receiving & coordination allowance shall keep the em-
ployer informed of his address and the name and address of any other person by
whom he may be regularly employed.

(f) The coordination allowance shall be paid to the regularly assigned in-
cumbent of the position abolished. 1f the position of an employee is abolished
while he is absent from service, he will be entitled to the coordination allowance
when he is available for service. The employce temporarily filling said position
at the time it was abolished will be given a coordination allowance on the basis
of said position until the regular emplovee is available for service and thereafter
shall revert to his previous status and will be given a coordination allowance
accordingly if any is due.

(g) An employee receiving & coordination allowance shall be subject to
call to return to service after being notified in accordance with the working
agreement, and such employee may be required to return to the service of the
employing carrier for other rea:onably romparable employment for which he is
physically and mentally qualified and which does not require a change in his
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place of residence, if his return does not infringe upon the employment rights of
other emplavees under the working agreement.

th) If an employee who is receiving a coordination allowance returns to
‘service the coordination allowance shall cease while he is so reemployed and the
period of time during which he is so reemployed shall be deducted {rom the total
period for which he is entitled to receive a coordination allowance, During the
time of such reemployment however he shall be entitled to protection in accord-
ance with the provisions of Section 6.

(i) If an employee who is receiving a coordination allowance obtains rail-
road employment (other than with his home road or in the coordinated opera-
tion} his coordination allowance shall be reduced to the extent that the sum
total of his earnings in such employment and his allowance exceeds the amount
upon which his coordination allowance is based; provided that this shall not apply
to employees with less than one year’s service.

()) A coordination allowance shall cease ptior to the expiration of its pre-
scribed period in the event of:

1. Failure without good cause to return to service in accordance with
working agreement after being notified of position for which he is
eligible and as provided in paragraphs (g) and (h).

2. Resigration.

. Death. ~

4. Retirement on pension or on account of age or disability in accord-
ance with the current rules and practices applicable to employees
generally.

5. Dismissal for justifiable cause.

Section 8. An employes afiected by a particular coordination shall not be
deprived of benefits attaching to his previous employment, such as free transpor-
tation, pensions, hospitalization, relief, etc., under the same conditions and so
long as such benefits continue to be accorded to other emplovees on his home
road, in active service or on furlough as the case may be, to the extent that such
benefits can be so maintained under present authority of law or corporate action
or through future authorization which may be obtained.

Section 9. Any employee eligible to receive a coordination allowance under
section 7 hereof may, at his option at the time of coordination, resign and (in lieu
of all other benefits and protections provided in this agreement) accept in a lump
sum 8 separation allowance determined in accordance with the following
schedule:

<

. Length of Service Separation Allowance
1 year & less than 2 vears 3 months’ pa
2 years ” ” 3 o - 6 ” ”
3 " 1 n " 5 1" 9 ” ”
5 14 " ” n 10 n 12 ” ”»
10 ” ” » n 15 1 12 ” ”
15 years and over 12 "

In the case of employees with less than one year's service, five days’ pay, at
the rate of the position last occupied, for each month in which they performed
service will be paid as the lump sum.



(a) Length of service shall be computed as provided in Scction 7.

(b) Onc month's pay shall be computed by multiplying by 30 the
daily rate of pay received by the employee in the position last occupied
prior to time of coordination.

Section 10 (a) Any employee who is retained in the service of any carricr
involved in & particular coordination (or who is later restored to service from
the group of employees entitled to receive 8 coordination allowance) who is re-
quired to change the point of his employment as result of such coordination and
is therefore required to move his place of residence, shall be rcimbursed for all
expenses of moving his houschold and other personal effects and for the traveling
expenses of himself and members of his family, including living cxpenses for
himself and his family and his own actual wage loss during the time necessary
for such transicr, and for a reasonable time thercafter, (not to exceed two work-
ing days), used in securing & place of residence in his new location. The cxact
extent of the responsibility of the carricr under this provision and the ways and
means of transportation shall be agreed upon in advance between the carrier re-
gponsible and the organization of the employee afiected. No claim for expenses
under this Section shall be allowed unless they arc incurred within three ycars
from the date of coordination and the claim must be submitted within ninety (90)
days after the expenses are incurred. '

(b) I{ any such employee is furloughcd within three years after changing
his point of employment as a result of coordination and clects to move his place
of residence back to his original point of employment, the carrier shall assume
the expense of moving his houschold and other personal effects under the condi-
tions imposed in paragraph (2) of this scction.

(¢) Except to the extent provided in paragraph (b) changes in place of
residence subsequent to the initial changes caused by coordination and which
grow out of the normal exercisc of seniority in accordance with working agree-
ments are not comprehended within the provisions of this scction.

Scction 11 (a). The f{ollowing provisions shall apply, to the extent they are
applicable in each instance, to any employce who is retained in the service of any
of the carriers involved in a particular coordination (or who is later restored to
such service from the group of employees entitled to receive a coordination al-
lowance) who is required to change the point of his employment as a result of
such coordination and is therefore required to move his place of residence:

1. 1f the employce owns his own home in the locality from which he is
required to move, he shall at his option be reimbursed by his employ-
ing carricr for any loss suffered in the sale of his home for less than
its fair value. In cach case the fair value of the home in question
shall be determined as of a date sufficiently prior to the coordination
to be unaffccted thereby. The employing carrier shall in each in-
stance be afforded an opportunity to purchase the home at such fair
value before it is sold by the employvee to any other party.

2. If the employce is undcr a contract to purchase his home, the employ-
ing carricr shall protect him against loss to the extent of the fair
value of any cquity he may have in the home and in addition shall
relieve him from any further obligations under his contract.
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3. 1f the employee holds an unexpired lease of a dwelling occupied by
him as his home, the employing carrier shall protect him from all
Joss and cost in securing the cancellation of his said lease.

(b) Changes in place of residence subsequent to the initial change caused
by coordination and which grow out of the normal exercise of seniority in accord-
ance with working agreements are not comprehended within the provisions of
this Section. :

(c) No claim for loss shall be pzid under the provisions of this section which
is not presented within three vears after the efiective date of the coordination.

(d) Should & controversy arise in respect to the value of the home, the loss
sustained in its sale, the loss under & contract for purchase, loss and cost in
securing termination of lease, or any other question in connection with these
matters, it shall be decided through joint conference between the representatives
of the employees and the carrier on whose line the controversy arises and in the
event they are unable to agree, the dispute may be referred by either party to &
board of three competent real estate appraisers, selected in the following manner:
One to be selected by the representatives of the employees and the carrier,
respectively; these two shall endeavor by agreement within ten days after their
sppointment to select the third appraiser, or to select some person authorized to
pame the third appraiser, and in the event of failure to agree then the Chairman
of the Interstate Commerce Commission shall be requested to appoint the third
appraiser. A decision of a majority of the appraisers shall be required and said
decision shall be final and conclusive. The salary and expenses of the third or
peutral appraiser, including the expenses of the appraisal board, shall be borne
equally by the parties to the proceedings. All other expenses shall be paid by
the party incurring them, including the salary of the appraiser selected by such
party. . :

Section 12. If any carrier shall rearrange or adjust its forces in anticipation
of & coordination, with the purpose or efiect of depriving an employee of benefits
to which he should be entitled under this agreement as an employee immediately
affected by a coordination, this agreement shall apply to such an employee as of
the date when he is so afiected. :

Section 13. In the event that any dispute or controversy arises (except as
defined in Section 11) in connection with a particular coordination, including an
interpretation, application or enforcement of any of the provisions of this agree-
ment (or of the agreement entered into between the carriers and the representa-
tives of the employees relating to said coordination as contemplated by this
agreement) which is not composed by the parties thercto within thirty days after
same arises, it may be referred by either party for consideration and determina-
tion to 8 Committee which is hereby established, composed in the first instance
of the signatorics to this agreement. Each party to this agreement may name
such persons from time to time as each party desires to serve on such Committee
8s its representatives in substitution for such original members. Should the Com-
mitice be unable to agree, it shall select & neutral referee and in the event it is
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unable to agree within 10 days upon the selection of said referee, then the mem-
bers on either side mayv request the Nationa) Mediation Board w appoint &
referec. The case shall again be considered by the Committee and the referee
and the decision of the referec shall be final and conclusive. The salary and
expenses of the referee shall be borne cqually by the parties to the proceeding;
all other expenses shall be paid by the party incurring them.

Section 14. Any carrier not initially a party to this agreement may become
& party by serving notice of its desire to do so by mail upon the members of the
Committee established by Section 13 hereof. It shall become a party as of the
date of the service of such notice or upon such later date as may be specified
therein.

Section 15. This agreement shall be effective June 18, 1936, and be in full

 force and effect for a period of five years from that date and continue in effect

thereafter with the privilege that any carrier or organization party hereto may
then withdraw from the agreement after one year from having served notice of
its intention so to withdraw; provided, however, that any rights of the parties
hereto or of individuals established and fixed during the term of this agreement
shall continue in full force and efiect, notwithstanding the expiration of the
agreement or the exercise by a carrier or an organization of the right to withdraw
therefrom.

This agreement shall be subject to revision by mutual agreement of the
parties hercto at any time, but only after the serving of a sixty (60) days notice
by either party upon the other.

For the participating carriers listed in Appendix A:

H. Q. Enshs Fpdalin [ 278

For the participating carriers listed in Appendix B:

Ll ot & e Cpyicrs)

For the participating carriers listed in Appendix C:

I e

For the participating carriers:

Chairmnan, Joint Conference Committce.

For the participating organizations of employees:

i

Grand Chief Engincer, Brotherhood of Locomotive Engineers.
8



Y o =y

President, Brotherhood of Locomotive Firemcn and Enginemen.

../‘—'_

President, Order of Railway Conductors of America.

AP U triesy

President, Brotherhood of Railroad Trainmen.

President, Switchmen's Union of North America.
President, Order of Railroad Telegraphers.
=
President. American Train Dispatchers’ Association,
Cde 2
President, International Association of Machinists.
~ P
J A Fnombhin

President, International Brotherhood of Boilermakers,
Iron Ship Builders and Helpers of America.

ﬂ? M
President, International Brotherhood of Blacksmiths,
Drop Forgers and Helpers.

o B el

President, Sheet Metal Workers' International Association.

e M g——

Vice-President, International Brotherhood of Electrical Workers.
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President, Brotherhood Railway Carmen of America.

President, Brotherhood of Railway and Steamship Clerks,
Freight Handlers, Ezpress and. Station Employes.

Acting President, Brotherhood of Railroad Signalmen of Americq.

74/\5"/’{’-74/4

of Sleeping Car Conductors.

ates & Pilots of America.

President, Order

President, National Organization M asters, M

International Longshoremen’s Association,

Chairmen, Raillway Labor
Ezecutives’ Association,
Signed at Washington, D.C.
May 21, 1936.
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APPENDIX A

LIST OF CARRIERS IN EASTERN TERRITORY PARTIES TO
: AGREEMENT

Carrier
(1)

Properties and Operations included in the av-
thorization as part of, and to be considered as
pari of, the carmer listed 10 Coiumn 1.

2)

Ann Arbor

Baltimore & Ohio

Bessemer & Lake Erie

Boston & Maine

Boston Terminal

Central R. R. of N. J.

Cincinnati Union Terminal Co.
Chicago, Indiancpolis & Louisville
Chicago River and Indiana
Cleveland Union Terminals Co.
Dayton Usion

Delaviare, Lackawanns & Western
Detroit & Toledo Shore Line
Detroit Termipal

Detroit, Toledo & Ironton

Erie

Chieago & Erie; New Jersey & New York;
New York, Susquehanne & Western

Indianapolis Union
Indiana Harbor Belt
Lehigh & Hudson River
Lehigh & New Englapa
Lehigh Valley

Long Island

Maime Central
Monongahela

The New York Central Railroad Company

All leased lines.

New York, Chicago & St. Louis
New York, New Haven & Hartford

Pennsylvania

Waynesburg & Washington; Balto. & Eastern

Penoa -Reading Seashore Lines
Pere Marquette

Pittsburgh & Lake Erie

Lake Erie and Eastern

Portland Termina) Co.
Railway Express Agency, Inc.
Reading

Rutland

Staten Island Rapid Transit
Washington Terminal
Western Maryland

Wheeling & Lake Erie

Lorain & West Virginia

NOTE: Agrecment subject to approval of court with respect to lines in hands of Re-

ceiverd or Trustees.
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APPENDIX B

LIST OF CARRIERS IN WESTERN TERRITORY PARTIES TO
AGREEMENT

Carrier
(1)

Properties and Operations included in the author-
ization as part of, and to be considered as part
of, the carrier listed m(zc):olumn 1.

Alamedy Belt Line
Alton & Southem R. R.
Alon Raiircad Co., The

Atchison, Topeks & Santa Fe Ry. Co., The

Gulf, Colorado & Santa Fe Ry. Co.,
Paphandle & Santa Fe Ry. Co.

Atchison Upion Railway & Depot Co.

Baltimore & Ohio Chicago Terminal R. R.
Co.. The

Belt Railway Company of Chicago

Burlington-Rock lsland R. R. Co.

Camas Prairie R. R. Co.

Chicago & Eastern Illinois Ry. Co.

Chicago & Illinois Midland Ry. Co.

Chicago & North Western Ry. Co.

Chicago & Western Indiana R. H. Co.

Chicago, Burlington & Quincy R. R. Co.

Quincy, Omaha & Kansas City RR.

Chimﬁo, Milwaukee, St. Paul & Pacific
R. R. Co.

Chicago, Terre Haute & Southeastern Ry. Co.

Chicago, Rock Island & Pacific Ry. Co., The

Chicago. Rock lsland & Gulf Ry. Co,,
Peoria Terminal Co.

Chicago, St. Paul, Minneapolis & Omakha
Ry. Co. )

Chicago Union Station Co.

Colorado & Southern Ry. Co.

Davenport, Rock Island & Northwestern

y. Co.
Dglgg'er & Rio Grande Western R. R. Co.]

e
Denver & Salt Lake Ry. Co., The
Denver Union Terminal Ry. Co., The

Des Moines Union Ry. Co.

lowa Railway Tranpsfer Co.

Duluth, Missabe & Northern Ry.

Duluth & Iron Range R.R.

Duluth, South Shore & Atlantic Ry. Co.

Mipera! Range RR. Co.

East Portland Freicht Terminal
East St. Louis Junction R. R.
Elgin. Joliet & Eastern Ry. Co.
Fort Smith & Western Ry.

Fort Worth & Denver City Ry. Co.

Wichita Valley Ry. Co., The

NOTE: Agreement subject to approval of court with respect to lines in hands of Re-

ceivers or Trustees.
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APPENDIX B (Continued)

LIST OF CARRIERS IN WESTERN TERRITORY PARTIES TO

AGREEMENT
—_—

Carrier
(1)

Propertics and Operations included in the author
ization as part of, anc to be considercd as part
of, the carrier listed in(Czio]umn 1.

)

Fort Worth Belt Ry. Co.

Galveston, Houston & Henderson R. R.
Great Northern Ry. Co.

Green Bay & Western R. R. Co.

Gulf Cpast Limes

New Orleans, Texas & Mexico Ry. Co., St. Louis,
rownsville & Mexico Ry. Ce., Beaumont, Sour
ake & Western Ry. Co. Houston & DBrazos

Valiey Ry. Co., San Antonio, Uvaide & Gulf

R.R. Co., Sugar Land Ry. Co., Rio Grande Cuity

Ry. Co,, Asherton & Gulf Rv. Co., Asphalt Beit

Ry. Co., San Antonio Southern Ry. Co., Sab

Benito & Rio Grande Vallev Ry. Co., Orange &

Northwestern R.R. Co.. New Ibena & Northern

RR. Co. Ibens, St. Mary & Eastern R.R. Co.

Houston Belt & Terminal Ryv. Co.

International-Great Northern R. R

Kansas City Terminal Ry. Co.

Kansas, Oklahoma & Guli Ry. Co.

Lake Superior & Ishpeming R. R. Co.

Litchfield & Madison Ry. Co.

Manufacturers Ry. Co. (St. Louis)

Midlznd Valiey R. R. Co. .

Minpeapohs, St. Paul & Saulte Ste. Marie
Ry. Co.

Minoneapolis & St. Louis R. R. Co., The

Railway Transfer Co. of the City of Minneapolis

Minnesota Transfer Railway Co., The

Minnesota & International Ry. Co.

Big Fork & International Falls Ry. Co.

Missouri-1llinois R. R. Co.

Missouri-Kansas-Texas R. R. Co.

Missouri-Kansas-Texas R.R. Co. of Texas, Texas
Central R.R. Co.. The Wichita Falls Ry. Co,,
The Wichita Falls & Northwestern Ry. of Texas,
Wichita Falls & Wellington Ry. Co. of Texas,
Beaver, Meade & Englewood R.R.

Missouri Pacific R. R. Co.

Missouri Pacific R.R. Corporation in Nebraska,
Fort Smith Suburban Ry., Natchez & Southemn
Ry., Natcher & Louisiana Ry. Transfer Co.
(Boat), The Chester & Mt. Vernon R.R., Boone-
ville, 8t. Louis & Southern Ry. Co. Cairo &
Thebes R.R. Co., Marion & Eastem R.R. Co.

Northern Pacific Ry. Co.
N%f}t‘hcm Pacific Termina! Co. of Oregon,

e
Northwestern Pacific R. R. Co.
Ogden Union Ry. & Depot Co.

NOTE: Agrecment subject

. to approval
ceivers or Trustees.

of court with respect to lines in hands of Re-
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APPENDIX B (Continued)

LIST OF CARRIERS IN WESTERN TERRITORY PARTIES TO
AGREEMENT

—_——— e

Carrier
(1)

Properties and Operations included in the au-
thonzation as part of, and to be considered as
part of, the carricr listed in Column 1.

Oklahomsa Citv-Ada-Atoka Ry. Co.

Oregon, California & Eastern Ry. Co.

Peoria & Pekin Union Ry. Co.”

Port Terminal Railrosd Association
(Houston) .

Pueblo Union Depot & Railroad Co., The

Railway Express Agency, Inc.

Rock Island-Frisco Terminal Ry. Co.

St. Joseph Terminal R. R. Co.

St. Joseph Union Depot Co.

St. Paul Union Depot Co.. The

St. Louis & O'Fallon Ry. Co.

St. Louis-San Francisco Ry. Co.

St. Louis-San Francisco & Texas Ry.. Ft. Worth
& Rio Grande Ry. Birmingham Belt R.R. Co.

St. Louis Southwestern Ry. Co.

St. Louis Southwestern Ry. Co. of Texas, Dallas
Terminal Ry. & Union Depot Co.

Sa’i}hhke City Union Depot & R. R. Co.,
e

San Diego & Arizona Eastern Ry. Co.
Sioux City Terminal Ry, Co.

South Omaha Terminal Ry. Co.
Southern Pacific Company-Pacific Lines

Spokane, Portland & Sesttle Ry. Co.

Oregon Trunk Ry., Oregon Electric Ry. Co.,
United Railways Co.

Spokane, Couer d’Alene & Palouse Ry. Co.
Spokane Internstional Ry.

Terminal Railroad Ass'n. of St. Louis

St. Louis Merchants Bridge Terminal Ry., East
St. Louis Connecting Ry., St. Louis Transfer Ry.

Texas & Pacific Ry., The

Weatherford, Minera] Wells & Northwestern Ry.
Co., The, Texas-New Mexico .Ry. Co.. Abilene
& Southern Ry. Co., Texas Short Line Ry.. Pecos
Valley Southern Ry. Co., The, Cisco & North-
eastern Ry. Co.

Texas Pacific-Missouri Pacific Terminal

R. R. of New Orleans

Texas & New Orleans R. R. Co.

Galveston, Harrisburg & San Antonio Ry. Co.,
The, Texas & New Orleans R.R. Co., Louisiana
Western R.R. Co., Morgan's Louisiana & Texas
RR. & 8S8. Co., Iberia & Vermillion R.R. Co.,
Houston & Texas Central R.R. Co., The, Texas
Midiand R.R.. Galveston. Harrisburg & San
Antonio Ry. Co., The (Austin Div.), Houston,
East & West Texas R.R. Co., The, Houston &
Shrevenort R.R. Co.

NOTE: Agreement subject to
ceivers or Trustees.

epproval of court with respect to lines in hands of Re-
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APPENDIX B (Continued)

LIST OF CARRIERS IN WESTERN TERRITORY PARTIES TO
AGREEMENT

Camier
(n

Properties and Operations included In the au-
thorization as part o!, and to be considered as
part of, the carrier hsu:,d 10 Column 1.

)

Tidewater Southern Ry. Co.
Tulsa Union Depot Co.
Unioa Railway Co. (Memphis, Tenn.)

Union Pacific R. R.

Eastern District, Central District, Northwestern
District, Soutbwestern District.

Union Terminal Co. (Dallas, Tex.)

Union Terminal Ry. Co. (St. Joseph, Mo.)
Wabash Ry. Co.

Western Pacific R. R. Co., The

Wichita Union Termipal Ry. Co., The

NOTE: Agreement subject to approval of court with respact to lines in hands of Re-

ceivers or Trustees.
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APPENDIX C

LIST OF CARRIERS IN SOUTHEASTERN TERRITORY PARTIES
TO AGREEMENT

—_ﬁ—_——'—_ﬁ'——-————————_——__——'——_—————“——_—

Carmier
(1)

Properties and Operations included in the au-
thorization as part of, and to be considered as
part of, the carrier liste(% )m Column 1.

Centra) of Georgia Railwsy
Chesapeake & Ohio Railway
Columbus & Greenville

Illinois Central System

Macon, Dublin and Savannah
Norfolk & Western Railway Company
Norfolk Southern Railway Company
Railway Express Agency, Inc.
Richmond, Fredericksburg & Potomae
Seaboard Air Line Railway

Travares and Gulf

Virginian

NOTE: Agreement subject to approval of court with respect to lines in bands of Re-

ceivers or Trustees.
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Carriers which have become parties of the “Agreement of May, 1936.
Washington, D. C." by service of notice in accordance with Section 14.

Efiective
Appendix A—Eastern Territory Date
Akron, Canton and Youngstown Railroad Company ....ccccovveeveermernne. 6-16-36
Akron Union Passenger Depot Company .....ccerreereeriere e, 8. 4-50
Bangor and Aroostook Railrnad Company ....ooevcamemrnnrereeee e, 6- 148
Brooklyn Eastern District Terminal woovveevooeoooooooo 12 .6-60
Bufialo Creek Railroad ..........oooooooooooemmoooooooo v 6 1.36
Canadian National Railwavs. Central Region Lines in U. S. ............. 4 1.51
Canton Railroad COMPany ........oooeoeoooooeeoeoeoeooooeoooooo .. 6-20-60
Central Vermont Railway .oooooooooooooeeeeesoo 3-11.37
Chicago and Calumet River Railroad Company ......cccoevveerceer e 11- 2.50
Chicago, West Pullman and Southern Railroad Company ... 10- 1.50
Detroit and Mackinac Railway Company .....cweereerreeneenrne et 11.15-47
Fort Strect Union Depot Company, The e..eeueeeeeeoeoeeooeeooooooooooooeoo 12. 648
Grand Trunk Western Railroad Company .....oooevevoorvoovone .. 11. 5.36
Lehigh & New England Railway Company ..o, 11-13-61
Manistee and Northeastern Railway Company .....ccoeevecesmenee.. 12- 648
Montour Railroad Company .....ooooooooooommo .. 8 651
New York Connecting Railroad Company 5 148
Pitsburgh and West Virginia Railway 6- 8.36
Pittsburgh. Chartiers and Youghiogheny Railwz;* Compeny .. ............... 10- 2-50
Pullman Company, The oo eerentineae et raaesseatn saene s s e nanas 3.12.52
Toledo Terminal Railroad Company oo 9 944
Troy Union Railroad Company, The . 11.15-40
Union Belt of Detroit ..o : 12.2148
Union Depot Company. Columbus, Ohio v 5-26-36
Union Freight Railroad Company (R25t0n) ....ueeeeeee oo, 5 148
Youngstown and Northern Railroad Company ..o 5 549
Youngstown and Southern Railway Company ..o 8- 6.51
Appendix B—Western Territory

Ashley, Drew & Northern Railway Co. . susemecenensesrentstarener o atesaesrene 111748
Chicago Great Western Railway Co. 1- 142
Chicago North Shore & Milwaukee Railway Co. e 10-29.51
Chicago South Shore & South Bend R. R. 7-1542
Colorado & Wyoming Railway Co. 4-18-49
Duluth Union Depot and Transfer Co. 3.27.52
Duluth, Winnipeg & Pacific Railway Co. 12.11.36
El Paso Union Passenger Depot Co. 12-26-47
Fort Dodge, Des Moines & Southern Ry. Co. 9-18-53
Harbor Belt Line Railroad ... 9-2749
Hlinois Northern Railway ............... 4-12.55



Efiective

Appendix B — Western Territor) . Date
Ilinois Terminal Railroad Co. ..o e 2- 647
Kansas City Southern Railway Co. c.ooooeviiiicreee e eeieaaes 1.11.39
Kewaunee. Green Bay & Western R. R. Co. coovverececcnireererensene e 7-29-45
Lake Superior Terminal § Transfer Rv. Co. oovereececenceicrnvennriinenecien. - 5:18-48
Louisiana & Arkansas Railway €o. coooovovcuorreercemeeceecneneecssen s 1-11.39
Louisiana. Arkansas & Texas Railway Co. .oooveeeceerccceiennescineeneninens 1.11.39
Minneapolic. Northfield & Southern Railway ...oooeeevrierencenenionenscnieennns 9. 4.30
Minnesota Western Railway €o. cececeucecenecsecesaneeseneressenmeenseneenenenenes 9 4.30
Oakland Terminal RailWay ..o cceeeeererserecrseeseenas e sessseressseseessaenen. 6-12-38
Pacific Coast Railroad Co. ........ccccooueeeeeceereeseecmeeeceees e sssassessesessecssnees 6- 748
Pacific Electric Railway Co. ....oovveieceericeess s sesseeeceseessenssenasesesesesens 8-13-42
Puliman Company, The ..o teeenseriese s sssessensseneens 3.12.52
Sacramento Northern Railway ........ eereeraseeisse et sesnsreae senaes 4.29-40
Sand Springs RailWay Co. .o see s essseneeseeessenns 1. 148
Spokane Tnion SIAION .....o.....couecueeeecess oo crscsenesesesesesessesssssssomsenns 5- 848
Texarkana Union Station TrUSE ...........ceeeecceerseesnencecsneresesseesssessessneons 1.1748
Texas City Terminal Railway Co. . 2. 4.52
Texas Mexican Railway Co. ..oooooevcececte s ea s vecmsessmssasonees 11-14-50
Toledo, Peoria & Western Railroad ...........coooocoiceiemeeeeeeere e 11-19.47

Waterloo Railroad Co. .ot e evevessss e sssnssseenee. 110 1.63

Appendix C—Southeastern Territory

Albany Passenger Terminal Co. ....... . remeanemaen e e s e 4 149
Atlanta. Birmingham & Coast Railroad Co. .......ccoovemeecensreecemeemecmecenennnn. 4-24-44
Atlanta Joint Terminals ... s, 11. 141
Atlanta Terminal COmMPANY ...ccoovcoumveeeccees ettt enesseseeeeseeas 11- 448
Atlanta § West Point R. R. Co. — Western Ry. of Alabama .................. 7 744
Atlantic Coast Line Railroad Co. ....oooocvoceecceneeseere e seere e, 7- 839
Augusta Union Station Co. ....coooumuriocricececeececeee e csessesmes s 7- 744
Birmingham Terminal Company ..........ccooovceomecureemsceeeseeeesenserecmeenns 21149
Blue Ridge Railway Company ......co..oo.oouueoecommeeeeeesemeseeesemeessssesessssessssone 11-20-48
Carolina and Northwestern Railway Co. oouovomremeoeeereeeeeeron, 11-20-48
Charleston § Western Carolina Railway Co. ............... 11-24.39
Chattanooga Station COMPANY ......oooumimioeeeeeeeeeee oo 21149
Chattanooga Traction Co. ................... w.. 11-20-48
Clinchfield Railroad Co. ....ooeoeren.... 10- 1.39
Columbia Union Station Co. ...................... ettt e s ene ranane 2-1149
Danville and Western Railway Co. ............. 11.20-48
Durham Union Station Co. ........ e 2:11-49
Florida East Coast Railway ........ 10- 1.39
Georgia Railroad .........ooomeeeecenne... 7 T4
Georgia & Florida Railroad ................. 7- 6-54
Goldsboro Union Station Company .......... 5-24-49
Gulf, Mobile & Northern Raiiroad Co. .onunn......... 1.30-39
Gulf, Mobile & Ohio Railroad Co. ...u.eeooeeeeeemeeeeeeeeeeeeeeeee s 1-30-39




Effective

Date
High Point. Randleman. Asheboro and Southern R. R. Co. ...ocvvveeee. 11.2048
Jacksonville Terminal Company .....cecveeenreninencenensemsansenensinanenas. 4-26-49
Kentucky & Indiana Terminal Railroad Co. ...oooeeeeeeneecececneecneccinnncannn. 7-30-46
Louisville & Nashville Railroad Co. .....ccovereoececorcromemercnncenienecssssncrenes 2:10-42
Macon Terminal Company ... ciccincsecneceerorssassecssesssressnsssssssens 4 149
Memphis Union Station COmMpany ........cccocerceeomecnnimsesscessesemmessnssssnssenss 12.2248
Meridian Terminal Company .....ccocscnecerecsnisesnsenssssssersssesensssen: 2-1149
Mississippi Central Railroad Company .... . .. 10- 165
Nashville. Chattanooga § St. Louis Railway .....ceoueeecvvenencccnrnneecnncnecnne 8. 846
New Orleans Public Belt Railroad .......coeecoeeeecnrceeenecieececceenennen, 11.2240
Norfolk & Portsmouth Belt Line Railroad Co. ...oooecomereieecnenenneccnrennen. 12. 149
Norfolk Terminal Railway Co. .....mecimiirecnrcrcnmsennene e ssereesssesencsases 11. 147
Pullman Company. The .... . , 3-12.52
Richmond Terminal Railway Co. e 10- 747
Savannah § Atlanta Railway Company .....ecnrienirernnnensesnsssnsinens 12- 640
Southern Railway SySIem ..o erecrceenecsesaennecsecscsascsssessescassencacen: ‘3. 140
Tampa Union Station COMPENY ...eoeeeeccereeeeeerccereneereecsenenasnesaesessnsnes 11.30-48
Tennessee Central Railway Co. wooeecemce s cnsencsncninenins 6-14.50
Winston-Salem Terminal Company ........coceeeeececcnrceeececcceenenecesenesncnense 2.1149
Yadkin Raiiroad Co. ........... 11.20-48

The above list of additional carriers is as of November 1, 1968 when this printing of the
agreement was prepared.
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The Cotton Belt applied to the Interstate Commerce Commission for permis-
sion to install the devices at issue and the Bridge Company was made a part;to the
application, It is quite clear that The Cotton Belt was required to coucaln approval,
but nothing in the record demonstrates that the Bridge Company was required to join
as a carrier of the class specified in the agreement.

The Organization argues in the alternative that che change was & ''coor-
dination' of facilities of The Cotton Belt and The Missouri Pacific., However, that
coordination--including formation of the Bridge Company is--many decades old,

The control and switch and traffic arrangements were of long standing and no new
combination was effected, The modernization of long-integrated facilities does not
constitute a 'coordination', The shift of location of the control device does not
change the fact that the coordination of facilities had been effectuated long be-
fore, That element did not turn the modernization into a new and additional coor-
dination,

DECISION: The extension of the Central Traffic Control System of the St, Louis
Southwestern Railway Company as a substitute for certain traffic con-

trol devices of the Southern Illinois & Missouri Bridge Company, already integrated
with the former's facilities, was not a "coordination',

DOCKET NO, 70 -- Decision by Referee Bernstein

Southern Pacific Company (Pacific Lines) and )
Pacific Electric Railway Company )
Vs, ) PARTIES TO DISPUTE
Brotherhood of Railroad Trainmen )
Brotherhood of Locomotive Engineers )
Brotherhood of Locomotive Firemen & Enginemen, and )
Order of Railway Conductors and Brakemen

QUESTION: (1) Would the arrangement described in the facts which follow consti-
tute a ''coordination' within the meaning of Section 2 (a) of the Agree~
ment of May, 1936, Washington, D. C.?

(2) 1If the answer to Question No. 1 is affirmacive, may the carriers
involved place the coordination in effect prior to the time that an agreement
comprehended by Section 5 of the Washington Agreement has actually been reached
between the carriers and the organizations of the employees affected; provided not
less than ninety (90) days have elapsed from date of written notice served and
posted in accordance with Section &4 of the Washington Agreement; and provided fur-
ther, that conference (conferences) have been held upon the basis prescribed in
Sections 4 and 5 of the Washington Agreement and the parties have reached an
impasse?

FINDINGS: <(a) Pacific Electric owns and operates a three mile line of railroad

which is not connected with other parts of that Carrier but is physically
connected with Southern Pacific, Pacific Electric equipment and employees operate
on its own track picking up cars, which enter from Southern Pacific track, from
interchange tracks,
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Pacific Eleczric & Southern Pacific desire %c rave S:uthern Pacific
emplcyees conduct the cperations on Pacific Elec-ric s ~hree miles of line, The
Carriers contend that this is a cocrdination made permissible bv the Washington
Job Prortection Agreement, They are willing cc apply che prcrective condicions ro
all adversely affected employees,

The Organizations ccntend that che proposed comptination 15 neot a "coer-
dinaticn' because it is the combination of unlike things, and tence is not made
possible by the Washington Agreement., (See Dccket Nc, 57, pelaw),

Seccicn 2 (a; prcovides:

"Trhe term ccordination as used herein means ‘cint ac:iicn bv two or
more carriers whereby they unify, consolidate, merge cr pocl in
whcle or in part their separace railroad facilicies cr any =f the
operations or services previocusly performed ty them through such
separacte facilircies,"

Nothing in this language restricts ''coordinatiocn' to the ccmbination of
like things, al=heugh that might be the kind of combination most anticipaced, The
combining of onme carrier's facilities and/or services wirh another carrier 's per-
sonnel is no less a "merging" or 'pooling" than the combining of the same of dif-
ferent kinds of facilities and/or services, Many ordinary cocrdinations require
the combinaticn of 'facilicies'" and employees in order tc render "services' --
both categcries covered by Secticn 2 (a)., Indeed, it is a commonplace of coordin-
ations for employees of one carrier to operate over th2 trackage of another. This
is combination of unlike categories, but can be a "coordination' ncnetheless.

It follows that the Carriers' proposed integration is a ":cordination".

(b) The second question presented is: If tne no:tize and conference
provisions of Section 4 are carried out fully and in good faith, 4ces Seccicn 5
require an agreement of the parties as a condition of putting a ~cordination into
effect; and failing to agree, is the only reccurse to the Secti-n l: Committee
for a resolution of the impasse and directions for putting the zo>ordima cion into
effecc?

Section 5 of the agreement provides:

"Each plan of coordination which results in the displacement of
employees or rearrangement of forces shall provide for the se-
lection of forces from the employees cf all the carriers in-
volved on bases accepted as appropriate for applica=ion in the
particular case: and any assignment of emplcyees made nezessary
by a coordination shall be made on the basis of sn agreement
becween the carriers and the organizations cf cthe employees af-
fected, parcies hereto, In the event of failure to agree, the
dispute may be submitted by either party for adjustment in ac-
cordance with Section 13,"

A literal reading of Section 5 seems ro require an agreement as an
absolute condition. It says: ", , . and any assignment of emplcyees made nec-
essary by a coordination shall be made on the basis of an agreement. ., ," Only
one alternative is given:
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"Tn cthe event of failure to agree, the dispute may be submitted by
either party for adjustment in accordance with Section 13."

Such an interpretation is consistant with the scheme of the Railway Labor
Act which requires that any changes in the rules agreements may be put into effect
only afcer following the procedures of the Act. They can be lengthy, but nonethe-
less a unilateral change cannot be made by either carriers or employees until the
procedures are fully observed.

As pointed out in argument, the Washington Job Protection Agreement
permits changes by carriers in work assignment that are not possible under rules
agre=ments. But there is nothing in the Agreement which indicates cr hints that
such changes can be introduced through unilateral action not permitted by the
rules agreements.

If che element of delay seems to strengthen the hand of an obdurate
party, the way is open to invoke the powers of the Section 13 Committee which has
in the past directed the proper basis for implementing coordinations. E.g., See
Docket No. 4.

The Committee was not asked to decide the merits of the work assignment
dispute.

DECISION: (a) The proposed change of operations whereby The Southern Pacific.Com-
pany's employees would operate equipment of the Pacific Electric Railway
Company over the latter's tracks is a 'coordination.'

(b) The Agreement does not permit the unilateral effectuation of a co-
ordination plan without an agreement between the Carriers and the representatives
of the employees affected. Failing agreement, the proper procedure is recourse
to the Section 13 Committee.

RESUBMITTED DOCKET NO., 70 --- Decision by Referee Coffey

Southern Pacific Company (Pacific Lines) and )

Pacific Electric Railway Company )

vs. ) PARTIES TO DISPUTE
Brotherhood of Locomotive Engineers )
Brocherhood of Railroad Trainmen )
Brotherhood of Locomotive Firemen and Enginemen )
)

Order of Railway Conductors and Brakemen

QUESTION: Referee Bernstein in Award issued June 7, 1961 provided as follows:

"The Agreement does not permit the unilateral effectuation of a co-
ordination plan without an agreement between carriers and the representatives of
the employees affected. Failing agreement, the proper procedure is recourse to
the Section 13 Committee."

No agreement having been reached, Carriers resubmit.
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FTNDINGE: The parties hereto are signatcriés to the Agreement of May. 1936,
Washington, D. C. (Washirgton 'cb Protection Agreemznt)

On the basis of the entir:z r-cord, all of the evid:nc- and reasonable
inferences, 1 find and determine that:

Th: Bernstein Award, referred to abovs. further held "that the Carriers'
propo:-d integration is a 'ccordination'" within the mzaning of Scction 2(a) of the
Agrecmert, supra.

That decision is final and binding on the vavrtiz: tc this Jdisputz, as
providsd 1n Section 13 of said Agr=:-mcnt.

Accordingly, said dscisics cannot ncw be collac=rally attacksd to divest
tris Committee of its continuing jurisdieticn to settle and adjust an unresolved
dispute involvirg failure of the parties tc agre= oa "a plan of ccoordination' as
conthmplated by Section 5 of said Washipgton Agreement for makinag the Darthular

cordination' effective.

DECISION: Carriers' proposed Implementing Agrsement (Exhibit No. 2, Carriers'

eéx parte resubmission) is ip 2ll things appropriate as a basis for
making the changes consequent upon 'coordinatiosn'" effective without further de-
lays, =xcept for some possible failure t: show proper recognition for the equity
that the employees of the Pacific Electric have in the service that is being
transferred to the Southern Pacific Ccmpany (Pacific Lines).

In the submissions and on cral argument, th- representatives cof the
emrloyees principally urged and emphasized that this Committee should reverse its
previous decision, with Referee Bernstzin rarticipating, and did not indicate
~ that they were insisting upon the Pacific Electric employvees participating in the
coordinated operation. Also, the record does not show che employees of the Pacif-
ic Electric have requested that the proposed agreement provide for their partici-
pation in the coordination operation.

Nevertheless, the very heart of the Agreement cf May, 1936, Washington,
D.C. is the equitable consideration that ecach plan of '"cocrdination" which re-
sults in the displacement of emplcyees or rearrangement of forces, shall provide
for the selection of forces from the emplcyzes of all the Carriers involved on
the basis deemed appropriate for application in the particular case.

On the other hand, the wocrk that is being transferred in the instant
case is, in some degree, seasonal and, at most, would hardly sustain a full crew
cr crews if arrangements were made for them to follow the work.

Moreover, the Pacific Electric employees could not possibly go to the
Southern Pacific Company and enjoy the same seniority rules which they presently
are enjoying. Nor could they enjoy the same rates of pay. Pacific Electric em-
ployees are under yard rates of pay and the Southern Pacific employees involved
are under road rates of pay.

It is also a matter of record that, despite repeated attempts on the
part of carriers to permit the organizations to do so, no attempt has been made
by them to determine participation betwezn the employees of the two Carriers in-
velved in the coordinated operation, a fact from which I am compelled to draw the
inference that the Pacific Electric employees are not interested in following the

werk.
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This is not hard to understand »n a record which shows that Pacific
Ele-ctric smployees would have much tc los:z aad practically nothing to gain in that
connection.

Reasoned as above and the further fact that any of the Pacific Electric
employees who may be adversely affected would te fully protected under the provi-
sions of the Washington Job Protecti~n Agre=ment. I am of the opinion that the
equities they have in the wecrk are ther:by fully prctected.

Upon continued failure of the parties to agree, within thirty days from
the receipt hereof, upon an apprcpriate basis for selection and assignment of
forces from among participating Carriers. the "coordination" may thereafter be
made effective on terms that are being proposed by Carriers.

Further negotiations thereafter are dependent upon the due processes
of law, contract, or for making other changes in rules, practices and rates of
pay by mutual consent.

Agreement of May, 1936, Washington, D. C.
(Washington Job Protaction Agreement)

Committee Established Under Section 13
Referee's Findings and Decisions
Dated Chicago, Illinocis, March 19, 1963
(A. Langley Coffey, Ra2ferex)

Dockets 70 (Resubmitted), 71, 73, 74, 75, 78, 79,
88, 89, 90, 92, 95, 98, 99, 100.

GENERAL DISSENT

The comments and decisions of the Referee in this docket of cases are
so foreign to the literal reading the purposes and intent of the Agreement of May,
1936, Washington, D. C., commonly known as the Washington Job Protection Agreement,
that the employee representatives of the Section 13 Committee, although many of
them do not approve of the filing of dissents in normal cases, feel so strongly
in connection with these decisions that they unanimously decided that it was
necessary to file a vigorous general dissent in this docket of cases and they
also agree with the dissents filed in the individual cases, namely Dockets 70,

90 and 98 and Dockets 73, 92, 95 and 100. Dissents could very well be filed in
several other cases in this docket but the individual dissents we are filing are
limited to the glaring mistakes which the Referee made.

We realize that this Agreement was written 27 years ago and by practi-
cal railroad men - laymen if you please - and it means what it says. Its purposes
are spelled out and its benefit provisions are sufficiently clear for practical
railroad men to know what they mean. A case does arise occasicnally which the
Agreement may not cover clearly but there were only two such cases in this docket.
It was intended that the Agreement be interpreted by laymen not by legalistic
minds which through mental gymnastics can make white turn into black.
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It was apparent during the course cf the hearings and discussions that
the Referee did not understand the Agre:zment nor its purposes even though it was
explained in detail and on numerous occasicns. [t would appear that the Referee
determined what he believed would be equitable in his own judgment and evaluation
cf the cases regardless of the Agreement provisions and then twisted the provi-
sions of the Agreement to justify his determinations.

Some of his decisions exceed the authority of the Section 13 Commitcee.
in cther cases where the provisions of the Agreement sustained the contention of
the employees, he said he did not believe the Agreement was intended to function
in that manner. 1In still other cases he added words to the Agreement and then
interpreted the Agreement with his words added. In my forty years' -experience
as a negotiator and interpreter of agreements, I have never seen any agreement
mutilat=d to the extent the Washington Job Protection Agreement has been mutilated
by this Referee. The dissents cn individual cases follow the docket on which dis-
sent has been filed.

This general dissent and the individual dissents have been unanimously
adopted by the employee members of the Section 13 Committee.

Employee Membe Section 13 Committee
Agreement of May, 1936, Washington, D.C.

St. Louis, Missouri
October 14, 1963

DISSENT - RESUBMITTED DOCKET NO. 70

STATEMENT OF FACTS: Page 3 of the Carriers' brief dated January 15, 1962, contains
the following description of Resubmitted Docket No. 70:

"Now therefore, in Sections 5 and 13 of said Agreement of May 1936,
and pursuant to paragraph (b) of award under Docket No. 70 of the
above entitled Committee, the Carriers respectfully request that
the said Committee direct the proper basis and conditions under
which the proposed coordination shall be permitted to be made ef-
fective."
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On pages 6 and 7 of the Cavriers’ syppiementary brief handed Referee
A, Langley Ccffey on December 11, 1962, somewrar different issues are described-

"Reduced to its simples: -erms, your ascignment is basizally to:

(a) Interpret the previsicns cf Sezvicn § of rhe Washingcon
Agreement to clarify the quescicn as :o whecther Secticn 5 ccon-
templates and is limited £2 an agreemen- csvering assignment
of employees only, or an agreemenc covering assigrnmenc of em-
ployees and the rates cf pay, rules and working cecnditiens
actached tc such employees,"

Seccion 5 of the WJPA prcvides chat:

"Each plan of coordinacion whizh resulcs in the displacement of
employees cr rearrangement of forces shall provide for the se-
lection of forces from the emplcvees cf all carriers involved
on bases accepted as apprcpriate for application in the particu-
lar case; and any assignment of emplcyees made necessary by a
coordination shall be made on the tasis of an agreement between
the carriers and the organizations of the employees affected,
parties hereto, In event of failure to agree, the dispute may
be submitted by either party for adjustment in accordance with
Section 13," (Underscoring added).

DISSENTING OPINION: In Carriers’' hrief of January 15. 1962, a plea was entered
' urging chat the Section 13 Commi:zee "direct the proper

basis and conditions under which the proposed coordinarion shall be permitted to
be made effective," (Underscoring added),

On December 11, 1962, after considering various and devious means to con-
fuse the record, the Carriers then changed the disputed issues of January ll, 1962,
and requested Referee A, Langley Coffey to "interpret Section 5 of the Washington
Agreement to clarify the question as to whether Section 5 contemplates and is lim-
ited to an agreement covering assignment of employees only, or an agreement cover-
ing assignment of employees and the rates of pay, rules and working conditions
attached to such employees," By a clever play on words che Carriers then attempt
to further confuse the record by charging the Organizations with abortive attempts
to expand the scope of an agreement under Section 5 to include rules, rates and
working conditions, Carriers sllege and admit that changes in rules, rates and
working conditions can “mly be sccomplished through the processes of the Railway
Labor Act, With this, the Organizations agree as evidenced by the formal Section
6 Notices refarred to in the record.

A realistic evaluation cf the situa=ion should readily convince even
the most skeptic that a "coordination' of this type would require agreement on
other rule changes in addition to the allocation of for-es, For example, Pacific
Electric operating yard service employees have contractual and exclusive rights to
perform all switching service on the San Fernando Branch. On the other hand,
Southern Pacific employees, who will be required to swiich the San Fernando Branch
under the Carriers’' proposed plan of operations, are road crews paid on a mileage
basis and have no contractual cbligation to perform yard service on a foreign car-
rier without an additional day‘s compensation., To contend that yard service under
contract to one group of employees can be arbitrarily transierred to road crews of

- 7C -



another carrier through the media of the W.PA withouc changes in cther existing
rules, would do violence to the required procedures of che Railway Labor Act,

(See Findings and Conclusions of the United States Dissrict Ceurc for che District
of Cclumbia dated May 14, 1963 - Civil Ac-1ion Neo, 2881-62-BLF&E vs, Southern Ry,

et al),

From Carriers’ "Exhibit No. 1" atzached to and made a part of the sup-
plementary brief handed Referee Ccffey on Decemper 11, 1962, ic is incteresting to
noce chat the Carriers’ plan for "assignmenc of employees" of "all Carriers in-
volved' contemplates that:

"4, Concurrent with the effecctive date of cecrdination, work now
perfocrmed by Pacific Electric freight crews on Pacific .Electric
San Fernando Branch will be performed by Scuthern Pacific crews
in accordance with existing Southern Pacific rules and practices
governing the operating cerritery involved,"

"S5, Concurrent with the effective date of the cocrdination, Pacif-
ic Electric freight assignments now established to perform work on
Pacific Electric San Ferrando Branch will be abolished and Pacific
Electric emplcyees affected thereby shall exercise senlority in
accordance with applicable provisions of the working Agreements in
effect between the Pacific Electric and its employees represented
by the Brotherhood of Locomotive Engineers and the Brotherhood of
Railroad Trainmen,"

Despite the persuasive arguments advanced b, the Carriers, reason makes
it next to impossible to arrive at the conclusion that rhe foregoing proposed agree-
ment covers an appropriate 'assignment of all carriers involved", Perhaps a more
accurate description of the proposed agreement could appropriately be termed as
an "arbitrary transfer of work from ome group of employees to another." Section 5
of the WJPA patently preserves the contractual right of employees to follow their
work and participate in the '"coordinated" operations. Any other comstructionm
would render the WJPA meaningless,

Items 4 and 5 of Carriers’ Exhibit No. 1, herein quoted, amply illustrate
the ambiguity of their December 11, 1962 amended position, Pseudo agreements are
therein advanced imploring the Referee to hold that any agreement under Section S
of the WJPA must deal solely with the "allocation of forces'", and does not require
changes in '"rules, rates and working conditiorns', Further, that such rule changes,
1f considered at all by the Carriers, must be handled by the Employees in accord-
ance with the procedures of the Railway Labor Act, separate and aparct from the
instant proceedings. While the Organizations do not entirely disagree with such
theory, it must be said with certainty that Items 4 and 5 c¢f Carriers’' Exhibit No,
1 are designed to combine "allocation of forces" with "rules. rates and working
conditions",

In summary, the BLFS&E feels that the Referee in deciding Resumbitted
Docket No. 70 on March 19, 1963, exceeded the authority vested in him under Sec-
tion 13 by writing new rules never contemplated by the original framers of the
WJPA. Further, that such new rules violate the principles of the Railway Labor
Act and border on compulsory servitude., Candor compels the conclusion that the
Referee either did not read the recerd or i3 incapable of serving in an unbiased
capacity, Therefore, the BLF&E desires to protest with all the vehemence at our
command,

-71-



$10Ng0Hd 01440 SN



normal collective .a-ga ning agreement whiih grantad 3 long :%z.ding demand of
the Employees and, in Izturm, perrmitted che Carrier (witw scme zinor exceptioms
for the protscticn =f emzloyees) to ap:zly cne set ¢€ rules :c former employees
of both carriers., While the provision in this sscond agreemez: tc provide cooks
for system signal gangs cbviously is & routine ‘argazn; .3 matter, it does not
change the character of the other peoriion sf the agreeren:t dealing with the L&N
rules described by the Carrier as one iatixate.v selatad wiilh the merger; indeed,
this latter change was a fucther step in putting tTgetier the work of fc:mer L&AN

and former N.C.&St.L. employees. And, as the laxrier : ivief ceclazres, the third
agreement (Exhibic Z) was "ucndected with and 2 pare or ccllective Sargaining
agreemen: Carrier s Exhibit B8," (Carzisr's Azswver. p.2 and 2 ¢irilar statement
on p. 12.) Bxhlozf C need nct be Zor :the Carrier’ s tenefiz in eorder to make it
a step in effectuaticn ¢ cthe merger.

Inasmucn as the Claimant's displacarent sare ascuot “au.gh the opera-
tion of the chird ggreerent ([Carrier's Exhicis 0y, % follows zha: 1% was a
result of the ccsxdinazion and the Claimant 4i: eligidle £9r che Senafits of rthe
Washington Agrezment.

The larrier's ccatenticn that the proten-ive ,e.iod 2Z the New
Orleans Ccnditions feor this smplovee nad anded pricr to bis displacement because
it could extenc bgycnd tae effestive date Sf the mezger 311v £oT a time equal
to his pre-coo.‘xﬁa:1:1 searvice is witicu: merstt, I%at issve is Zealt wich in
the opinion iz Dociket Neo. 123,

DECISION: Claimant Gcant was displacei from his desition as a result of a

coordinaction 2nd therefore was entitleld %> tne tezefizs of the
Washington Agreemen: for any pe'i d and in 2zouncza in which its tocal benefits
exceeded the total I those under the Cklancma Condiziomns.

DCTKET NO, 138 -~e Deziginn 57 Referee ‘ermsctein

-

Brotherhood of Railway and Steamship 7Tlevrks)
va, ) ZARIISS I DISPUTE
The Baltimore and Chio Railroad Company )

UESTION: ''Clair of :he System Committee of che Brotnertinsd chat:
b4

"(a) Tre :lcaing of the Baltimozs and Chio, Zincinnati, Ohis City
Ticket dffice on Janvary L, 1982, and z=re trznsferring of the
work invcived therea: cc the Ticket 0ffice cf the Cinrziznazi Jnica Terminal
Company, 1s a cooriination of saparate -silrcad fazilizies &nd sub‘ect to the
terms and conditicna of the Agreement 2£ May 1333, Washi~gtcn, I, 4.

") The Carrier vi:slatad tne cerms a= i cen2itions ¢f cthe Washing-
ton Agraerent waea it failsd =2 furnish a Saeczion 4 nctice of
intended goo*d41anion a Zailed and vefised ts aoply the :eswa ani :zonditicns

of che Agreemen: fcr che protection of the employees advsssely affecced by the
coordinaticn.
"{s) The la:vie: shall now ba reaguired tc arply zil cf zhe terms and
tondliticns cf the Agreemen:t :: zhe zocriinaczion {avolved."

“idoe



FINDINGS: (a) The Merits

_ On December 31, 1961 the Carrier, Baltimcte and Caio Railroad Come
pany, closed dewn its city ticket office (CTC) in Cinz{ranati. rhe Organization
contends. that this shutdown resulted im a shift of 2-g wrpk formerly performed
by Carrier emplcyees at CTO to employees of the Ci-cians* Unicn Terminal (CUT),
which like the B & O is a signatory of che Washirgicrn aAgr.emen: The CUT is a
corporation formed by the B & O and several cther carcjers which contiiue to
own it and direct its affairs. This shift, it 1s clsived, constitiutes a
coordination.

Docket No. 68 also involved the shutdewn cf a city “icket office and
the alleged transfer of its work £o & unicn tewminal 13 which “4e carrier
operating the CTO rarticipated ac a :szcckhclder. There. as hera. a scbscantial
amount of business 13 handlad at the TT0 2-3 afte: 1:s <ilcsing the union ter-
minal ticket sales fo: thet carrier incrzased zppraciably. 1Ia chat earlier
case I held that (i} the transfer corstituted a carsoiidacicn cr marger of the
operations and services tfcormerly perfcimed at separace faciiities: and (2) the
union terwinal was the result ¢ a joint acticn which coatinved so that the
augmented busiress at the union temminal was 'an addizion =2 the past joint
action.'

a
i
e

An attempt (s made to discinguish this case frcm the situacicn in
Docket No. 68 because there only the terminal ticket -ffice existed "o cake on
the services formerly performed at cthe CTO whereas here several orher B & O
ticket offices were operating and ccutinued te operate., Howevers, as the Car-
rier expected, the buik of the former saies voiume cof che CTO in fact showed
up in the increased sales at the terminal tickez cff.:e. The attempted dis-
tinction is insignificant.

In effect the Carrier here seeks to over urn that earlier hclding
and places reiiance upcn Dccket No, 56 There a 7 was closed aad a union
terminal ticket office existed. I found "as showic: . . . [ of _/ any explicit
joint action. Nor 1s there any showing that there was any service performed
at the Cicy Ticket Office whose discontinuance there weculd require any conse-
quent ‘'action’' cn the part of the Union Depct." Consejuently I held that there
was no coordination. A review of the reccrd cf thar case shows thact the Organi-
zation made nc factual showing of the amount of business ctransacted prior to
the CTO shucdcwn ncr of any immecdiate increase in businéss at the union termie
nal ticket office. 1Indeed, it made nc factual shewing excepc cf the shutdown
and the existence of the terminal ticket facilities. Ihact earlier case stands
for little beyond a failure to show what work had besn psrformed at the CTO or
that the discontintvance necessarily involved a shift Of services to the joint
terminal office. Hence Docket Nc. 5€ provides nc basis for ~verruling Docket
No. 68.

Were ithe CIO and the terminal closed and their former services there-
after performed at a new site by a consortium of che carriets owning the terminal
there would be little difficulty in saeing that a coordinacion of services fom
werly performed separately had taken place. Taa facz: that the combination
occurs at the continuing site of the terriral dces nct Take it any less a uni-
fication, consolidation or merger of "operations or services previously per-
formed . . . though . . . separate facilities.'" The carriers are the B&0 and
those owning the terminal company. The joint acticn, in addition to the neces-
sity of the B&0 informing the terminal company of its action, consists of the



continuation of the j2int cnterprise, the terrianal compary. whose cperations are
augmented ty the additional transfer cf BAD werk [frer <he CIO) and its combina-
tion with its own services and operations,

The Carrier calls atcenzicn %0 &5
the Organization im 1ts submission e Che Ad
statement:

rtedly incenzistent argaments by
§Tmant Foartu e.g, t-e Organization

It 1s ncted that the Carvier's “decli-~-sz lerrer dces net state
that a contract does ncI axist TeTwee N2 E,.87, ard tne C.J. D,
that is concractual in nat.re and :: ir 30T¢ Tanner, civeved by
contract,

This is not incorsisctent with the holding ia Dzcket N2 45, wrmich 1z followed
here, that it 15 <he arrangive-=2 for opera~iar =¢ <"z zermi-=el a=2 -neir con-
tinuation that cimszitute 2 jcrnt accior.

And elsewhere.

Whether such <ransfer sf work was made througn an 2gveed pom move-
ment between the principal carrier znd the serviziagz carrier, or,
as was done "er“, the forced transfer cof service tar-ugr the elimi-
nazion of servi-a zvailanility fc the patrons. zhe resulc is che
same. The setrvicizg carrie:s 15, hy sowe azrsement or ccntract,
performing servicz trat was formerly performed by the i1ccumbents

of the pcsition 1w tne City Ticke: Cffice and co wrich said iacum-
tents did have. and sti1ll retaia, / sic;T under the provisions of
the Clerks' Ag*eereﬁ,. The remcival 2f the werk was encively within
the coarrsl cf che Baltimere and Chic Railroa: the employing party
te the agreement, and tre a2reement was vio:a-z2i in the acz=ion taken
withowLt pricr agreemant witn tne empl-oyes.

This is much the same point. It m:st te remerrared trhat the Organiza-
tion was stressing the alleged viclation ¢f inre riles agreement. Assuredly the
imitiative for the change came from rhis Carrier ana was 1a1tially '"within the
control of the Baltimore and Ohic Ratlrcad." Ihe effect.aticn of the resulting
transfer was the resvlt of joint acction.

Even inccnsistent arguments cannct change that. Non-lawyers often
are shocked by inconsistent cheories and argumeat3 and are crcne to regard them
as admissions if no:t worse. But one cf the great advances ~f modern procedure
is flexibility in argument and presentaticn cf varyiag :hecrxes cf e -asa. In
an earlier formalistic pericd plaintiffs had tc dc everys-ing 'i:st so' or
lose--and mostly they lcst. Thay had 7c checcre Ana thecrv ot a “caze no matter
how unsettled the law and no matrer how the law tight beccme sattled while
their case wended its often weary way to decisicnm., But procedural reforms
have stressed giving all parties wha: they have coming wirhkaut undue regard to
exactitude of pleading and the purity and cecnsiscency of "tne' checry on which
they proceed. So, incorsistent thecries in the same proceeding are specifically
permitted in the Federal Rules :f Civil Procedure. Rule % {e)/2,; many state
codes follow that by specific wle cr decision. Armitrazicn s%s.ld nct lead a
retreat back to the 18th century after gains 3c ardvously wcr.

“lul-



(t) Prrcedure

When this case was peesenzed to tha Com=i % -~ -2 Referee it
was argued that 1t was not properly selcre 11 be 2.0 » . :.« -zj3ed upon the
same occurrences hac been SuZmMitted ¢o nne 2d1.iit 0 (i3t T v Division,
It was argued that the Crgarization had lmoctseriv tulic ce: co.sz of action”
and, having elected to pursue its cissible rereq. ne Ef=‘§63,sémeni Board
for violation =f its wrules agreersnI. 1t -~ .lJ -ut prevs ~ers its atleged
violation of the Washingron Agrsemenz, Hova v tras wi:y 3eztement of the
issue shows its iack of comparabdility zc the "splitzirng case of action"
argument which might be made to 2 ccourec of genevil Jurisdiztion tecause the
claims are different and the two forums -ave differing iuvvrisdictien.

It is possible for the same zc:izm “¢c vioizte tw: laws of the same
or different jurisdictions. 7Tc alisc i35 ocssitle ¢:v = séme act %o breach
two agreements, evan CWC 2greements deliween Ine zime parties, Ihe transfer

of work from Clerks of the B & O to =ne Clerks =f anacher zarrier wight vioe
late the rules agrzement. [he Was3ingt:n Agreemerc pevmits such action Lf it
1s taket. in corfcmirty with it5 rrzceduxss; wnen tney 2re aoc foilowed, the
exception to the rules agreemert i3 1ot granted and. ix aidition, the Washing-
ton Agreement is independertly breached by fatlure =z zive the reguisite
notices and To vea:zh an impiemernting agreewent befors F=<ting cthe zoordination
into effect.

In order to acply the =biecticr trat -he Cr3anization is improperly
'splitting ita cause of acticn' by proceedirz before the Adjustment Board and
this Committee, the Grganizatica would 2eve to Se 2ble “c submit its entire
dispute to <ne cr the octher. Nor (s this a sterile ::-ccedural point because
the remedies before the Soard and the Comrictea mav -2 differenc. The Organi-
zation could reasonably beliave that oalv if it ptc zaded in both fcrums could
it be cercain to vindicate fully the rvights of its ~zT7ers=-assuming that
violations are prcven.

Since the nral avzumenc. the Ad’usrment Evard ¢'smissed the claim
on the ground that the sawe situaticn w23 pendirng he-s (Docket No. CL-14284).
The wisdom of pursuing both ccurses 1s therehby demcnstrsced. For "election
of remedies' to foreclose a party the selecticr must te a ccnscious choice
between inconsistent courses. In view of the uncertai-ty c¢f what would eventuate
in either fcrum, the Organization and t%e Claima~ts zarn hardly te taxed with
having made a preclusive chcice, s3pecially where the s pccsedly inconsistent
course has prover remediless.

(c) The Approcriace Remed;

This and several ccher cases Lifore me presenz iss:es cf the appro-
priate remedy in the way c¢f /1) corpensacion a=d {2) a2ffi:wazive orders
directing carriare tc give the nctica ind regcciate ‘e iTplementing agree-
ment required by Secticns 4 ard 5, respectively, cf nne Wasnington Agreement
as prerequisites for pucring a cocrdinacior into effecc,

!

(1) Crmpensatioan L

1. Carriers assert that no menet: -y 2laim is befcre the Committee so that this
portion of the cpinion and the relc:iez po:ticn of zhe decision are improper.
But part (c) of the claim asks tna. cne larries be required to apply the Agree-
ment, Necessary to such a decisiorn {s '"zow'" iz {8 <0 ke aoplied.



As already noted, a shift cof work frsw emcizyees =f cne carrier to
those of another carrier bty outright transfer -r cezcination witaiu: obe
servance of the Washington Agreement procediuces woulsz viclate nor only the
Washington Agreement but ¢cuid alsc viciate the vules agreement of the
first carrier because the scope rules ccmmonly confer “jab ownership" in
the covered categories of work in the empicvees of tre contrac:ing carrier
represented by the contracting organizatizn. Ihe Crganizations argue that
this is universally the case; the Carriers arz.e that there ave many excep-
tions. Suffice it t> s2y tnat the :ccpz rala in IPls 1naustry commonly has
that effect.

The Adjustment Boara detzcmine:z whernzr v.les have been viclated and
decides tne appropriacte remedy. In tris case th: Ad;iustment Board declined
to reach the merits cf the cencroversyv w-ecther the rules azreement was breached
by the same cransfer i1mvolved in this case 2ecause of the pendency of this
case. This disposition overlocks the pessioilizy tnat tae remedies for vio-
lation of the rules agreement and the Washinzton Agrzemer: may differ. So, if
a rules violation were found, the Adjustment Eoard proocably would award a time
claim to the incumbents of <he jccos i1mmediacrelv affected. However, under the
Washington Agreement otners who suffered ccmpensacion zr job less as a result
of the coordination might te eatitled to ccmpensacicn under several different
sections of the Washingtcn Agreement.

In this and similar cases this Committee was -.: asked to determine
whether there haa beer a rules agreement violatice --r was evidence presented
on that issue, and no finging i35 <cr can be made on --e record before us that
the rules agreement was viclatea. Nonetheless 1c ,: urged <hat it is appro-
priate and necessary to ccmpensate emplcyees to put them ir che posi-ion they
would have been in had the ccordinatisn not taken place whaa tae Washington
Agreement, which specifies the conaitizns upoa which coorainations may be put
into operation, has nct been observed. The argument nas considerable appeal
and all the more so because Clsimants seeking recsmrense for alleged viclation
of the rules agreement are apparently “arred from & -cnsideraticn of their
claims on ctheir merits crnly because the same sat cf zvents gave rise to a
claim of viclation of tre Wasningten Agreement. Alircugh based cn different
grounds, the reredy for a rules vizlaticn 2ad compensatizn t> place all em-
ployees in the positicn they would bave teen in 1f :2e unauchorized coordina-
tion had not taken place probadly might -e the same, < Lf they are tc be de-
nied the former because ~f i companion zharze inder the Washington Agreement,
it would seem appropriace o afford them wnazaver ramedy ctne Washington Agree-
ment can give. But Carriars argue cthat such a -emedy is essentially the reme-
dy for violation of the rules agreement ard such viclations are properly the
business of the Adjustment Board.

Manifestly claimants should not pe criven from hoth forums with the argu-
ment that the ocher is the proper cne 2nd yet be urable to secure full relief

2. However, some provisicns of the Washingzron Agreemant conferring additional
protecticn and benefits mignt be arpliczanle, e g.. those of Section 10.



for all the contract breaches they do prove. It is for the Adjustment Board
to pass upon alleged violations of rules agreements and what renedy should
flow (vith provision for set off to prevent double recoveries - for the aim
is compensation, not punishment for wrongdoing). But if a nearing on the
merits of such claims cannot be obtained, then similar relief chat is based
upon the ground that employees should be made whole where they sustain losses
due to voordination which breach this Agrcement should not be withheld. For
that reliel does not flow from violatlon of the rules agreement but is based
upon violation of this Agreement. If the Adjustment Board does grant relief,
the only objection to similar relief under this Agreement would be a double
recovery. Hence in the absence of a compensation award by the Adjustment
Board which would be open to that objection, employees are entitled to the
difference between their actual earnings from this Carrier and what they would
have received if the coordination had not been put into effect until the pro-
cedures of this Agreement are followed. The benefits due under Section 6, 7,
etc. of the Washington Agreement come into play after Section 4 notices are
served and an implementing agreement is reached as required by Section 5.

Carriers argue that the remedy should be limited to whatever paymencs
would have been payable under the Washington Agreement had it been observed.
But this would permit Carriers to pay the less than full compensation permitted
by the Agreement even though it refused to apply it. In order to claim its ad-
vantages, the Carrier must observe the Agreement. Even if it had given the
notices it would not be entitled to displace emplo-ees and only pay the Agree-
ment's benefits until an implementing agreement was achieved. Thus it asks
for more than observance of Agreement would give.

“Strict logic”, as the Organizations urge, may call for a protective period
which only begins to run when €Re Cafrier serves its Section & notice after_the
fssuance of this decision, rather than cne which starts 90 days after the co-
ordiratTon actually_was effectuated. However, the effect of the decision is to
give full recompense for all compensation loss occasioned by the unauthorized
coordination. To add to the several years of compensation thus awarded. Agree -
ment _benefits for five more years seemsto me to go beyona an appropriate remedy
for the improper Carrier action. Had the Agreement procedures been followed
lesser amounts would have been payable to affected employees. Moreover, the
protection of some sections, such as Section 10, would be most needed during
the period following actual coordination and should be made available for the
period following the changes which caused employees to move their places of
residence. If Carriers consider this illogical, the alternative would be to
adopt the Union proposal to start the protective period after Section & notices

are given.

(2) Affirmative Oiders Directing Observance of Scction & and 5.

In this and other cases the Organizations seek affirmative orders direct-
ing the giving of notice of intended coordination and negotiation of an imple-
menting agreement. Carriers argue that the Rcferee has no authority to order
such a remedy and that compensatory payments under Section 6 and 7 are remedy
enough for failure to observe Sections 4 and S.
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iater
t Tarriers
15190 1ate
Vo1 Lcr"al

Quite clearly Sectirs=s o
sectizns which accorg ccmpans
must negotiate an i1mplementin:
eflect DJock2cs Yumoared YO atv

[t B r_ . rOr -

one; colieceine caszatming ay DE.3 &0Cilde l
2lan of cocrdinanian than snz provuliaties

Jov is the Carrier arg.met 1ldi L' €1t .CiTeve Lis conrtractual uander-
taliing or btrezch and Tav 44mages PaErilat. e &£300Ulailly 3eIawse 1L maintains
chat alicwances under S:ictizn & 7 3.2 o= ooia-.omd ¢f3tlTUt@ compensa-
tien fcor sdch treach Cigneiv gy o nr1. tre, 3o inlependently vequired
by the Agreement  Tré ICsirv@ v D0aC .t mut wb2cgich 0o lirger enjoys
much credit :n rezard to commevrceial Contrarts ir rae vealm :of iaoc* rela-
tions it 15 an invifaCiz™ 7> THA0S 4na  2dd.Tic=allyv .3 ihpraccticaole bHecause
placing 2 monetary valua ¢z rne ovoach will so 2fter 2¢ difficult or me:ssxble

Contrarv tc the comtearizn trat tne Sgrelcent <onfars no remedy pewer
upon the Section 12 Jummittee, Section 1} snmezifically provices thac cnrescslved
disputes cver ‘interore-atizn, appiicatien ov gafsegement of any arovisions of
this agreement” ‘empnas:s -upolvcu: Qov te cefarred to and decrasd by tnis
Commicttee Such ar assiznment woula seen aecessacitiv to somprehend a decision
as to how enforcement 135 te =: e2ffectuaied. In the face of a Carrier zcntens

tion that a violation <f 3&cticns = ana 5 a2ec not 5¢ remedied by their stserv-
ance, ncthing less rnan a cir2cticn to onserve e - i1l do. (And if the par-
ties do not conclude tre reguisite agreewent toi: oemittee can write one for
them. Docket YNeo. 70 _

Nor are notricas and it 1mplementirg agree~ea- -corile. ascademic exercises.
They require specific ‘artier prcoposils ang pr <« <22 oppeortunity for Organ-
ization participatisn 1a uecxdxnz how £est to 2rrecinate che ccordination,
thereby bringing to oear the kncwlzage ard expsricnze of cthe employees and
consideration of treir interests which mus<s he revonciled wich the interests
of the coordinating Carrizrs in achieving maximally efficient and productive
arrangements,

Q
<.
)

Nor would I regard the serving of notices and i-e nagotiation and execu-
tion of an implementing agreement as msct 1f, as is possiole. the protective
period measured from 90 ninety ‘sic) aiter the ccardimation was put into effect
should expire before sucn am agreement (s conclud2d. Inose procedures are im-
portant parts of the Agreement and acthing less tihan a~ implementing agreement
actually achieved and pur intc effect will giscrarae t-mc obligaticns of che
parties.

DECISION.

(a) The disconctinuance >f %ne 3altimcre and Ohic City Ticket Oftice and
the transfer of 1ts :sperations and services fo the Cincinnati Union Terminal
Ticket Office comstir.ted a ‘cosrdinecion.’

(b) The lack of a nctice 3f cocrdinatisn and
Organization and th2 zon-application of che -enei:
ton Agreement constictueted vislations 2f twe ‘Jaskain

b
N
N
.



(¢) The Carrier is directed to pay full back pay (i,e, based upon
the average of compensation earned in the 12 months preceding the dates of
the changes and including all fringe benefits and improvements in pay and
fringes since that time),vless actual wages and/or benefits received to
all employees affected by*those unauthorized changes until Section ¥ no-
tices are served and a Section 5 implementing Agreement is achieved. The
protective conditions under the Washington Agreement shall be in force
through March 31, 1967,

The Carrier is further directed to serve the required notices and nego-
tiate the required agreement,

DOCKET NO, 107 ~-- Withdrawn by Parties

The Pennsylvania Railroad Company and )
Lehigh Valley Railroad Company )
vs, )
Lighter Captains Union, Local 996 )
International Longshoremen's Association; )
International Organization of Masters, Mates )
and Pilots, Inc.; )
Seafarers International Union; )
Transport Workers Union of America; )
Marine Engineers Beneficial Association; ) PARTIES TO DISPUTE
Sheet Metal Workers International )
Association, System Federations 96 and 152; )
Brotherhood of Railway Carmen of America, )
System Federation 96; )
International Brotherhood of Electrical Workers, )
System Federation 96; )
International Association of Machinists, )
System Federation 96 and 152; )
International Brotherhood of Boilermakers, )
Iron Ship Builders, Blacksmiths, Forgers and )
Helpers, System Federations 96 and 152; )
International Brotherhood of Firemen, Oilers, )
Helpers, Roundhouse and Railway Shop Laborers, )
System Federation 96; )
Brotherhood of Railway and Steamship Clerks, )
Freight Handlers, Express and Station Employes )

QUESTION: 1, Should the Carriers' proposals for the selection and assign-
ment of employes set forth in the proposed agreements attached
hereto as Exhibits "J", "K', "N", and "P", be adopted for ef-

fectuating the coordination of Pennsylvania and Lehigh Valley marine facili-

ties, services and operations in the New York harbor area?
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Revised Standards for Preemption of Collective Bargaining Agreements for Transactions
Initiated Pursuant to Section 11323 of the Interstate Commerce Act

This agreement between WTW  andthe signatory Class I Carriers is intended to set forth
standards to be applied by Class [ railroads and the involved labor Organizations when the Carriers
seek to override or modify Collective Bargaining Agreements in the implementation of
consolidations, mergers, and acquisitions of control ("Major Transactions") pursuant to Section
11323 of the Interstate Commerce Act. This agreement does not apply when a Carrier is not seeking
to override or modify Collective Bargaining Agreements in such circumstances.

Conditions

1. The procedures set forth herein will be prescribed by statute and not as a condition imposed
and administered by the Surface Transportation Board, or any successor agency. The terms
of this agreement will become null and void when enacted into law. However, pending
enactment of such statutory language, the Class [ railroads signatory to this agreement agree
to be bound by its terms and conditions as they relate to any notices served pursuant to either
protective conditions voluntarily reached by the parties or imposed by the Surface
Transportation Board in the approval of a "Major Transaction" where the applicant Carriers
are seeking to override or modify an existing Collective Bargaining Agreement.

2. The terms of this agreement when enacted in statutory form will not be subject to the current
exemption provision in the Interstate Commerce Act, 49 U.S.C. Section 11321(a), or any
future exemption provisions, and the parties will agree on appropriate statutory language to
that effect. Until enactment of such statutory language, the Class I carriers signatory to this
agreement agree that they will not assert such exemption authority.

3. Except as provided in paragraph 4 below, the procedures set forth in this agreement will
apply to any notice for an implementing agreement by any carrier party that seeks to override
or modify Collective Bargaining Agreements, whether under existing merger, control or
acquisition authority or any such authority sought or granted in the future by the STB or any
Successor agency.

4. The procedures set forth herein do not apply to any implementing agreements established
prior to the date of this Agreement as a consequence of voluntary negotiations or arbitration
pursuant to protective conditions imposed by the ICC or STB. Such implementing
agreements will be conclusive and continue in effect as to all issues resolved, including
provisions for procedures to be used in subsequent consolidations, coordinations or transfers
of work and/or employees. Such provisions, however, shall not be used to change any
Collective Bargaining Agreement unless specifically provided therein. A list of
implementing agreements containing provisions that provide for changes in Collective
Bargaining Agreements is attached as Addendum A. [f an implementing agreement 1s. by
oversight, not listed in Addendum A, it will subsequently be added to the list, although the
carrier has the burden of showing that such addition is appropriate.
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This agreement only addresses the current authority of the STB to override or modify
collective bargaining agreements in implementing issues for major transactions. This
agreement is not intended to alter or change the substantive provisions of existing protective
benefit agreements or in any way address or restrict the authority of the STB to impose
protective conditions in major transactions.

The provisions of this agreement shall not deprive a Carrier of any right to take any action
allowed under any applicable existing or future Collective Bargaining Agreements, nor shall
the Organization be deprived of asserting that no such right exists, all subject to any dispute
resolution mechanisms provided in such agreements or under the Railway Labor Act itself.

This agreement will not bar the parties, by mutual agreement, from addressing any matter
contained in this agreement in an alternative manner.

Consolidation or Coordination

A Consolidation or Coordination is a change that unifies, consolidates, merges, or pools, in
whole or in part, the facilities, equipment, or employees of two or more rail Carriers (or
former rail carriers), or any of the operations or services performed by such Carriers. A
Consolidation or Coordination does not include a "Transfer of Work".

Where the work embraced by a Consolidation or Coordination is subject to two or more
Collective Bargaining Agreements, the Organization may choose (from among those two or
more agreements) which Collective Bargaining Agreement will apply to the Consolidation
or Coordination. If the union fails to select a single Collective Bargaining Agreement within
the time frame for negotiations contained in the New York Dock conditions, the single
agreement to apply shall be determined by the Arbitrator. In making such determination, the
arbitrator shall choose the agreement most beneficial to the employees involved as to rates
of pay, rules and working conditions, including crew consist agreements.

In situations where the Collective Bargaining Agreements chosen by two or more
Organizations contain inconsistent provisions that would create inefficiencies in the
operation, which did not exist previously, the Organizations involved shall coordinate their
choices to eliminate such inconsistencies. If the involved Organizations fail to do so within
the time frame for negotiations contained in the New York Dock conditions, the Arbitrator
shall resolve such inconsistencies. In making such determination, the arbitrator shall choose
the agreement most beneficial to the employees involved as to rates of pay, rules and
working conditions, including crew consist agreements.

For purposes of determining compensation protection, an Organization’s selection of a
Collective Bargaining Agreement with lower wage rates shall not be treated as a decision by
affected employees to "voluntarily” place themselves on lower rated positions.
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5. The Collective Bargaining Agreement selected by the Organization or Arbitrator may only
be modified as follows:

a) Work Jurisdiction Rules shall be subject to modification only to the extent that the
selected agreement does not permit employees to perform work throughout the Consolidated
or Coordinated territory.

b) Seniority District/ Territory Boundaries shall be subject to modification as necessary to
permit the Consolidation or Coordination. Such modification shall not, however, cause
employees who were in service on the effective date of the Consolidation or Coordination
to lose their seniority date on any territory where they previously held seniority and they
shall be permitted to exercise such seniority. However, employees cannot be forced to anew
location until they exhaust all seniority at their home location. Nothing in this agreement
shall be deemed to change the obligations of an employee to exercise seniority for purposes
S, preectivahensdite..

c¢) Provisions relating to seniority of all employees involved in the Consolidation or
Coordination shall be integrated by agreement between the involved Carrier(s) and
Organization(s) with disputes to be resolved by the Arbitrator. Train Service Rosters and
Engine Service Rosters shall not be consolidated with each other. [Applicable to Operating

Crafts Only.]
Transfer of Work
I. A Transfer of Work is where work and/or positions (and/or employees) are transferred from
one location to another.
2. In the case of a Transfer of Work, the Collective Bargaining Agreement applicable at the

location to which the work, positions, and/or employees are to be transferred will apply to
the transferred work, positions, and/or employees.

3. Provisions relating to seniority of employees who transfer to the new location in connection
with a Transfer of Work shall be integrated by agreement between the involved Carrier(s)
and Organization(s) with disputes to be resolved by the Arbitrator. Train Service Rosters
and Engine Service Rosters shall not be consolidated with each other. [Applicable to
Operating Crafts Only.}

System Wide Issues
The Parties recognize that terms of Collective Bargaining Agreements applicable to a portion of a

Carrier’s system may give rise to operating incompatibilities or may be inconsistent with the
establishment of uniform system-wide administrative procedures. Accordingly, notwithstanding any
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of the preceding provisions or conditions, where Collective Bargaining Agreements interfere with

the Carriers’ right to take the following actions, those agreements may be changed by the Carrier
in the following limited circumstances:

1. to ensure a uniform payroll system, including uniform system-wide practices regarding dates
for the payment of wages and/or direct deposit of paychecks;

2. to provide for uniform crew calling practices;

3. [other identified situations to be determined for each other involved craft.]

Dispute Procedures
All disputes are to be resolved in accordance with Section 4 of the New York Dock conditions.
Review Procedures
The award of an Arbitrator under this agreement shall be subject to review by the United States
Court of Appeals for the District of Columbia under statutory provisions and standards applicable
~ to review of agency adjudications.

Enforcement

This agreement is enforceable in any United States District Courtin whose jurisdiction the involved
Carrier operates.



DATED: FEBRUARY 11,2000



QIENNANMAL NN en



